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NSPS: THE NEW DEPARTMENT OF DEFENSE 
CIVILIAN PERSONNEL SYSTEM— REACHING 
READINESS 


TUESDAY, APRIL 12, 2005 

House of Representatives, 

Subcommittee on Federal Workforce and Agency 

Organization, 

Committee on Government Reform, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 2:03 p.m., in room 
2154, Rayburn House Office Building, Hon. Jon C. Porter (chair- 
man of the subcommittee) presiding. 

Present: Representatives Porter, Davis of Illinois, Norton, and 
Van Hollen. 

Staff present: Ron Martinson, staff director; B. Chad Bungard, 
deputy staff director/chief counsel; Chris Barkley and Shannon 
Meade, professional staff members; Reid Voss, legislative assistant/ 
clerk; Patrick Jennnings, detail from 0PM serving as senior coun- 
sel; Mark Stephenson and Tania Shand, minority professional staff 
members; and Teresa Coufal, minority assistant clerk. 

Mr. Porter. Welcome, everyone. Thank you for joining me today. 
The hearing will come to order. The Subcommittee on the Federal 
Workforce and Agency Organization is having a hearing entitled, 
“NSPS: The New Department of Defense Civilian Personnel Sys- 
tem — Reaching Readiness.” 

But I thought that for the benefit of those who have traveled for 
some distance to be here that I would start the meeting. As I said 
in my opening a moment ago, welcome. Thank you for being here. 

Today’s testimony focuses on another significant milestone in the 
transformation of the Federal work force. On February 14, 2005, 
the Department of Defense and the Office of Personnel Manage- 
ment issued proposed regulations for the new National Security 
Personnel System at the Ilepartment of Defense. The NSPS will be 
the second major new personnel system for Federal employees; the 
other being the DHS personnel system. 

According to the Department of Defense, when the NSPS is fully 
implemented, approximately 700,000 civilian DOD employees will 
be eligible for coverage under the new system. When the new 
NSPS and the new DHS human resources system are fully imple- 
mented, over half of the Federal Government will be under the pay 
for performance and other aspects of the new systems. 

As I pointed out in our previous hearing on the DHS system, the 
new human resource systems at DOD and DHS are the first major 
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reforms to our Civil Service process in 50 years. It is critical that 
we get this right. And it took many months of hard work by the 
D0I5, the 0PM and the DOD labor organizations to create the pro- 
posed regulations for the NSPS, and there are still a lot of details 
to be worked out, which is why we are here today. 

We are charged with implementing a large-scale change and hav- 
ing to deal with a number of personnel and cultural issues. DOD 
faces nothing short of a major task. This is our chance to use the 
oversight power of the subcommittee to highlight the aspects of the 
regulation efforts that represent steps in the right direction and as- 
pects that raise concern or need additional work. 

As I have said before, change can be difficult, and I know that 
this is a nerve-wracking experience for the Department’s work 
force. However, I can assure everyone here that this subcommittee 
will closely monitor the progress of DOD and 0PM toward a publi- 
cation of final reglations and implementation of this new system 
over the next several years. I am confident that if the NSPS is im- 
plemented in a fair, credible, and transparent manner, DOD em- 
ployees will thrive, tinder this new system — again, DOD employees 
will thrive under the new system. 

I would like to express my thanks to the witnesses who have 
agreed to join us today. We have brought together a broad and 
knowledgeable array of voices as we continue our oversight of the 
new system and look forward to hearing all of your perspectives, 
if not today, then in the future. 

I would now like to recognize the ranking member of the sub- 
committee, Mr. Danny Davis. Welcome, and we now have a 
quorum. 

Mr. Davis. Thank you very much, Mr. Chairman, and I want to 
thank you for calling this hearing. I also want to thank the wit- 
nesses for agreeing to appear and for coming. 

At the Deparment of Homeland Security’s hearing our sub- 
committee held last month, I said that DHS’s personnel regulations 
and implemented directives were not fair, credible, or transparent. 

Today the Defense Department offers us the same kind of 
changes to its personnel system. The difference between DHS and 
the I)efense Department is that DOD already has shown us that 
they have no intention of being fair, credible, or transparent. There 
is a saying that actions speak louder than words. And of course, 
my mother used to tell us that “What you do speaks so loudly until 
I can’t hear what you are saying.” 

DOD’s actions have given us a good idea of what to expect when 
NSPS is implemented. I will give you two examples of actions that 
demonstrate what we can expect from DOD. First, early last year, 
DOD released a proposal for its new labor relations systems to con- 
gressional staff. House and Senate Democrats expressed concerns 
about the proposal in the February 25, 2004 letter to Secretary 
Rumsfeld. The letter stated that the National Defense Authoriza- 
tion Act of 2003 specifically stated three things. One, that DOD 
could not waive Chapter 71 of Title 5 of the U.S. Code which sets 
forth the right of employees to join unions; that the new personnel 
system must be prescribed jointly with the Director of the Office 
of Personnel Management; and that DOD must provide for an inde- 
pendent third-party review of agency decisions. 
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House and Senate Democrats were not the only congressional 
members who expressed concern. So did many Republicans. Their 
concern was so great that DOD was compelled to go back to the 
drawing board and to start the proposal process all over again. Yet 
DOD presents us with more of the same kind of draft regulations 
and implementation directives that were the source of initial con- 
cerns. Chapter 71 of Title 5 continues to be replaced with provi- 
sions that essentially gut collective bargaining on most matters 
that are important to Federal employees. Instead of jointly pre- 
scribing and implementing the proposed regulations, 0PM has 
been reduced to reviewing and commenting on DOD regulations 
that may have governmentwide implications. 

Finally, instead of an independent third-party review of agency 
decisions, DOD continues to propose a new Defense Labor Rela- 
tions Board that would be located within the DOD and whose 
members would be selected solely by the Secretary. 

The second example of DOD’s it’s-our-way-or-the-highway atti- 
tude has to do with the administration’s much-touted and well-pub- 
licized call for performance-based pay. If we have heard nothing 
else from the administration, we have heard that Federal employ- 
ees should be compensated based on their individual performance 
and that managers should have the flexibility to award their best 
performances with bonuses and higher salaries. Concerns about pa- 
triotism and politicization of the process were dismissed. 

Earlier this year the pay-for-performance debate raged on. It 
came to light that DOD gave political and noncareer employees 
higher pay raises than career employees. These were across-the- 
board pay raises for political appointees, and they were not based 
on merit or on individual performance. The irony of DOD’s actions 
is that these political appointees are responsible for our national 
security, but they are not held to the same standards to which 
rank-and-file Federal employees are held. 

The second example demonstrates the kind of unfairness that 
makes me concerned that the regulations do not state that em- 
ployee performance expectations must be in writing. These expecta- 
tions will determine whether or not an employee receives a pay 
raise, but not one word of these expectations must be put in writ- 
ing. DOD has shown us that they have no intention of being fair 
or credible. DOD’s intentions, however, are transparent to anyone 
paying attention. 

It is no surprise to me that the Comptroller General will testify 
that he has three primary concerns about the proposed regulations. 
These concerns have to do with the fact that the proposed regula- 
tions lack adequate safeguards to ensure fairness and to guard 
against abuse. Do not specify that employee expectations should be 
communicated to employees in writing and do not specify a process 
to involve employees in the planning and development of the new 
system. 

Mr. Chairman, I share these concerns, and based on DOD’s ac- 
tions, the members of this subcommittee and Congress should 
share them as well. I look forward to the testimony of our wit- 
nesses, and, again, thank you very much for calling the hearing. 

[The prepared statement of Hon. Danny K. Davis follows:] 
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STATEMENT OF THE HONORABLE DANNY K. DAVIS 
AT THE SUBCOMMITTEE ON FEDERAL WORKFORCE 
AND AGENCY ORGANIZATION 
HEARING ON 

NSPS: THE NEW DEPARTMENT OF DEFENSE CIVILIAN PERSONNEL 
SYSTEM - REACHING READINESS 

April 12, 2005 

Chaimian Porter, at the Department of Homeland Security hearing our Subcommittee 
held last month, I said that DHS’s personnel regulations and implementing directives were not 
fair, credible, or transparent. Today, the Defense Department offers us the same kind of changes 
to its personnel system. The difference between DHS and DOD is that DOD already has shown 
us that they have no intention of being fair, credible, or transparent. There is a saying that 
“actions speak louder than words,” and to anyone who is paying attention, DOD’s actions have 
given us a good idea of what to expect when NSPS is implemented. 

I’ll give you two examples of actions that demonstrate what we can expect from DOD. 
First, early last year, DOD released a proposal for its new labor relations system to congressional 
staff. House and Senate Democrats expressed concerns about the proposal in a February 25, 
2004, letter to Secretary Rumsfeld. The letter stated that the National Defense Authorization Act 
of 2003 specifically stated three things: that DOD could not waive Chapter 71 of Title 5 of the 
U.S. Code, which sets forth the right of employees to join unions; that the new personnel system 
must be “prescribed jointly with the Director” of the Office of Persoimel Management; and that 
DOD must provide for an “independent third party review of agency decisions.” 

House and Senate Democrats were not the only Congressional members who expressed 
concern. So did many Republicans. Their concern was so great that DOD was compelled to go 
back to the drawing board and to start the proposal process all over again — yet DOD presents us 
with more of the same kind of draft regulations and implementation directives that were the 
source of initial concerns. Chapter 71 of Title 5 continues to be replaced with provisions that 
essentially gut collective bargaining on most matters that are important to federal employees. 
Instead of “jointly” prescribing and implementing the proposed regulations, OPM has been 
reduced to “reviewing and commenting” on DOD regulations that may have govemmentwide 
implications. And finally, instead of an “independent third party” review of agency decisions, 
DOD continues to propose a new Defense Labor Relations Board that would be located within 
DOD and whose members would be selected solely by the Secretary. 

The second example of DOD’s “its our way or the highway” attitude has to do with the 
Administration’s much touted and well publicized call for performance based pay. If we have 
heard nothing else from the Administration, we have heard that federal employees should be 
compensated based on their individual performance and that managers should have the flexibility 
to award their best performers with bonuses and higher salaries. Concerns about patriotism and 
politicization of the process were dismissed. Earlier this year, as the pay for performance debate 
raged on, it came to light that DOD gave political and noncareer employees higher pay raises 


- More - 



5 


than career employees. These were across the board pay raises for political appointees, and they 
were not based on merit or individual performance. The irony of DOD’s actions is that these 
political appointees are responsible for our national security, but they are not held to the same 
standards to which rank-in-file federal employees are held. 

The second example demonstrates the kind of unfairness that makes me concerned that 
the regulations do not state that employee performance expectations must be in writing. These 
expectations will determine whether or not an employee receives a pay raise, but not one word of 
these expectations must be put into writing. DOE) has shown us that they have no intention of 
being fair or credible. DOD’s intentions, however, are “transparent” to anyone who is paying 
attention. 

It is no surprise to me that the Comptroller General will testify that he has three primary 
concerns about the proposed regulations. These concerns have to do with the fact that the 
proposed regulations lack adequate safeguards to ensure fairness and to guard against abuse; do 
not specify that employee expectations should be communicated to employees in writing; and do 
not specify a process to involve employees in the planning and development of the new system. 

I share those concerns, and based on DOD’s actions, members of this Subcommittee and 
Congress should share them as well. 
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Mr. Porter. Thank you. I would like to ask unanimous consent 
that all Members have 5 legislative days to submit written state- 
ments and questions for the hearing record. Any answers to writ- 
ten questions provided by the witnesses will also be included in the 
record. Without objection, so ordered. 

Also ask unanimous consent that all exhibits, documents, and 
other materials referred to by the Members and their witnesses 
may be included in the hearing record and that all Members be 
permitted to revise and extend their remarks. Without objection, so 
ordered. 

It is also the practice of this committee to administer the oath 
to all witnesses. If you could all please stand, those that will be tes- 
tifying, and I will administer the oath. 

[Witnesses sworn.] 

Mr. Porter. Let the record reflect that all witnesses have an- 
swered in the affirmative. Please be seated. Thank you. 

On our first panel today, we will hear from Mr. David Walker, 
the U.S. Comptroller General for the Government Accountability 
Office. Mr. Walker, it is a pleasure. I know that you have a number 
of other testimonies you have to make in the next few days, so we 
appreciate you being a part of our hearing once again. So if you 
would please — ^you have 5 minutes. 

STATEMENT OF DAVID M. WALKER, COMPTROLLER GENERAL 

OF THE UNITED STATES, U.S. GOVERNMENT ACCOUNTABIL- 
ITY OFFICE 

Mr. Walker. Thank you, Mr. Chairman and Ranking Member 
Davis. It is a pleasure to be back before you. I would ask your con- 
sent that my entire statement be included in the record so I can 
move to summarize it now, if you can, Mr. Chairman. 

Mr. Porter. Yes. 

Mr. Walker. Thank you very much. 

Mr. Walker. It feels like deja vu all over again, because it 
wasn’t that long ago that I was here before this subcommittee testi- 
fying about the Department of Homeland Security’s proposed regu- 
lations; and obviously they are both matters of significant impor- 
tance, not only with regard to the departments and agencies in- 
volved, and their employees, but also with regard to our overall ef- 
fort to try to modernize our human capital policies and practices 
in the Federal Government. 

As I did at that hearing, I would respectfully request that — just 
provide you a few examples of positives, areas of concerns and the 
issues going forward. My testimony has many more that has now 
been provided as a part of the record. 

As you both know, the National Security Personnel System did 
not get off to a good start on Capitol Hill and, frankly, didn’t get 
off to a good start initially within the Department of Defense. 

As you probably recall, the Defense Department came up to Con- 
gress 1 day before a recess. I had a very thick bill, with no business 
case and very little justification. The Congress held a number of 
hearings, including this full committee, and made a number of im- 
provements to that bill that I think represented the progress. 

The Defense Department, after that legislation was enacted, ini- 
tially stated its intention to move quickly to maximize this new 
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flexibility as quickly as possible. I am pleased to say that since 
Gordon England has been involved as Secretary Rumsfeld’s point 
person on this project, I have noticed a significant change; namely, 
the commitment to so-called “spiral development,” to a more 
phased approach, and the commitment toward more consultation 
and communication with regard to this important initiative. And I 
think that’s important. But as Mr. Davis said, you know, it’s impor- 
tant that continue, and actions do speak louder than words. 

I would give one positive comment, one area of concern and one 
important point as we move forward. 

First, the overall conceptual framework with regard to regula- 
tions has considerable merit because it proposes to move to a more 
modern, flexible, and market-based and performance-oriented clas- 
sification compensation system. So the conceptual framework clear- 
ly has merit. 

However, with regard to the areas of concern, the details do mat- 
ter very greatly, and there are very many important details that 
have yet to be defined. 

For example, how will performance expectations be set and how 
will that be documented? How will the new pay for performance- 
based compensation system actually be designed and implemented? 
Furthermore, how will the appeals processes actually work, and 
what will be the rights and the limitations to those rights, and will 
they have adequate independence not only to be effective but also 
credible in the eyes of the affected parties? 

These details very much do matter, and I think it makes it criti- 
cally important that the meet-and-confer period which is about to 
be undertaken be engaged in by both parties on a — in a construc- 
tive manner and using a good-faith approach, because it’s pretty 
clear that these new authorities are going to be implemented. But 
it’s very important that both parties come to the table in a good 
faith manner and with a constructive approach to try to make the 
best out of these regulations and to fill in some of these details, be- 
cause I am a strong believer, Mr. Chairman and Mr. Davis, that 
there clearly is a need for additional flexibility in this area. But 
there must be adequate safeguards to provide reasonable assurance 
and consistency and to prevent abuse when that flexibility is grant- 
ed. 

The last point that I would make on going forward is it’s criti- 
cally important that there be adequate systems and safeguards in 
place before any additional pay-for-performance or other major 
flexibilities are implemented. It’s very, very important that they be 
in place; and that means, among other things, a modern, effective, 
credible, and hopefully validated performance appraisal system 
that results in meanin^ul distinctions of performance and, further- 
more, that there be adequate internal safeguards as well as exter- 
nal safeguards, and that there be an appropriate degree of trans- 
parency with regard to the degree of results of any related deci- 
sions. Transparency is a powerful force, and I think that it can play 
an important role here. 

I think it’s important that we get this right, rather than getting 
it fast. On the other hand, I think we need to move as soon as pru- 
dently possible to make these reforms, because it’s going to take a 



8 


number of years to effectively do what all needs to be done to roll 
this out departmentwide. 

We at GAO will continue to do our best to lead by example and 
to share our considerable experience and expertise in this area. As 
you know, we went to broad-banding in 1989. We went to pay for 
performance in 1989, and we have continued to try to improve to 
modernize that over the years, and we think that some of our both 
process and policy approaches may have conceptual merit for con- 
sideration by both the Department of Defense as well as Depart- 
ment of Homeland Security. 

And last, but certainly not least, as both of you know, the De- 
partment of Defense has 14 of 25 high-risk areas on GAO’s latest 
high-risk list. It is critically important that DOD place additional 
time, attention, and focus on the much-needed business trans- 
formation effort. And this National Security Personnel System is a 
critical element of that overall transformation effort. 

And we believe and continue to believe, as I will testify over the 
next couple of days before the Armed Services Committee, that the 
Department of Defense needs a chief management official, a Chief 
Operating Officer, if you will, the person at the right level within 
the Department, a level 2 , reporting to the Secretary, who is dedi- 
cated full time to addressing the many business transformation 
challenges, including NSPS; because, in the past, the track record 
is not very good and, quite frankly, the stakes are way too high, 
both from the standpoint of money and people, not to do this right. 

Thank you. 

[The prepared statement of Mr. Walker follows:] 
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Maivy of the principles undeiiying the proposed NSPS regulations are 
generally consistent with proven ^proaches to strate^c human capital 
management For instance, the proposed regulations provide for 
(1) elements of a flexible and contemporary human resources management 
system— such as pay bands and pay for performance; (2) DOD to rightsize its 
workforce when implementing reduction-in-force orders by giving greater 
priority to employee performance in its retention decisions; and 
(3) continuing collaboration with employee representatives. The Sfi-day 
public comment period on the proposed regulations ended March 16, 2005. 
DOD and 0PM have notified the Congress that th^ ar6 preparing to begin 
the meet and confer process with employee representatives who provided 
comments on the proposed regulations. The meet and confer process is 
critically important because there are many details of the prqposed 
regulations that have not been defined. (It should be noted that 10 federal 
labor unions have filed suit alleging that DOD failed to abide by the statutory 
requirements to include employee represartatives in the development of 
DOD’s new labor relations sj^tem authorized as part of NSre.) 

GAO has three primary areas of concern: the proposed regulations do not 
(1) define the details of the implementation of the system, including such 
issues as adequate safeguards to help ensure fairness and guard against 
abuse; (2) require, as GAO believes they should, the use of core 
competencies to communicate to employees what is ejqjected of them on 
the job; and (3) identify a process for the continuing involvement of 
employees in ihe planning, development, and implementation of NSPS, 

Going forward, GAO believes that (1) the development of the position of 
Deputy Secretary of Defense for Management, who would act as DOD’s 
Chief Management Officer, is essential to elevate, integrate, and 
institutionalize resp)onsibility for the success of DOD’s overall business 
transformation efforts, including its new human resources management 
system; (2) DOD would benefit if it develops a comprehensive 
communications strategy that provides for oxtgoing, meaningful two-way 
communication that creates shared expectations among enqiloyees, 
employee representatives, and stakeholders; and (3) DOD must ensure that 
it has the institutional infrastxucture in place, including a modem 
performance management system and an independent, efficient, effective, 
and credible external appeals process, to make effective use of its new 
authorities before they are operationalized. 

GAO strongly supports the conc^t of modernizing federal human capital 
policies, including providing reasonable flexibility. The federal government 
needs a framework to guide human capital reform. Such a framework would 
consist of a set of values, principles, processes, and safeguards that would 
provide consistency across the fed«^ government but be ad^table to 
agencies’ diverse missions, cultures, and workforces. 


. United States Government Accountability Office 
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Chainnan Porter and Members of the Subcommittee; 

I appreciate the opportunity to be here today to provide our preliminary 
observations on the Department of Defense’s (DOD) proposed National 
Security Personnel System (NSPS) regulations, which the Secretary of 
Defense and the Acting Director of the Office of Personnel Man^ement 
(0PM) jointly released for public comment on February 14, 2005.^ The 
National Defense Authorization Act for Fiscal Year 2004^ gave DOD 
significant authorities to redesign the rules, regulations, and processes that 
govern the way that defense civilian employees are hired, compensated, 
promoted, and disciplined. Tlie proposed regulations, which according to 
DOD will ultimately affect more than 700,000 defense civilian employees, 
are especially critical because of their implications for govemmentwide 
reform. In March 2005, 1 testified on the NSPS proposed regulations before 
the Senate Committee on Homeland Security and (xovemmental Affairs, 
Subcommittee on Oversight of Government Management, the Federal 
Workforce, and the District of Columbia.^ Also, during my recent speech 
before the Merit Systems Protection Board (MSPB) on the challenges that 
the federal government faces in the 21st century, I highlighted a range of 
trends and challenges, including DOD’s human capital reform effort and a 
govemmentwide framework to advance human capital reform.^ 

As suggested by the title of this hearing— “NSPS: The New Department of 
Defense Civilian Persoimel System Reaching Readiness,” NSPS represents 
a huge undertaking for DOD, given its massive size and geographically and 
culturally diverse workforce. In addition, DOD’s new human resources 
management system will have far-reaching implications for the 
management of the department and for civil service reform across the 
federal government. NSI^ could, if designed and implemented properly, 
serve as a model for govemmentwide transformation in human coital 
management However, if not properly designed and implemented, NSPS 


‘ National Security Personnel System, 70 Fed. Reg. 7552 (B^b. 14, 2006). 

^ Pub. L No. 108-136 § 1101 (Nov. 24, 2003). 

^ GAO, Human Capital- Pr^iminary Observations on Proposed DOD National Security 
Personnel System Reffulations, GA0^5432T (Washington, D.C.: Mar. 15, 2005). 

* The Honorable David M. Walker, “2 1st Century Challenges: Reexamining the Base of 
die Federal Government" Opaper presented to the Merit Systems Protection Board, 

New Orleans, La., April 6, 2006). 
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could impede progress toward a more performance- and results-based 
system for the federal government as a whole. 

We raised several issues regarding DOD's civilian workforce in a recently 
released report on the fiscal challenges the federal government faces in the 
21st century, including whether DOD is pursuing the design and 
implementation of NSPS in a manner that maximizes the chance of 
success.^ In recent testimony on DOD’s business transformation efforts, we 
indicated that DOD is challenged in its efforts to effect ftmdamentai 
business management reform, such as NSPS, and indicated that our 
ongoing work continues to raise questions about DOD's chances of 
success.® There is general recognition that the govem^ient needs a 
framework to guide the kind of large-scale human capital reform occurring 
at DOD and the Department of Homeland Security (DHS), a framework 
that Congress and the administration can implement to enhance 
performance, ensure accountability, and position the nation for the future. 
Implementing large-scale change management initiatives is a complex 
endeavor, and failure to address a wide variety of persoimel and cultunil 
issues, in particular, has been at the heart of unsuccessful organizational 
transformations. Strategic human capital management, which we continue 
to designate as a high-risk area govemmentwlde,'’' can help agencies 
marshal, manage, and maintain the workforce they need to accomplish 
their missions. 


Summary 


Let me begin by summarizing three positive features, three areas of 
concern, and three comments regarding the way forward. The first positive 
feature is that the proposed regulations provide for many elements of a 
flexible and contemporary human resources management system — such as 
pay bands and pay for performance. The second positive feature is that the 
proposed regulations will allow DOD to rightsize its workforce when 
implementing reduction-in-force (RIF) orders. For example, DOD wiH be 
able to give greater priority to employee performance in RIF decisions and 


® GAO, ^Ist Cmiurt/ Chalienges: Reexamining the Base of the Federal Government, 
GAO-05-325SP (Washington, D.C.; February 2006). 

* GAO, Department of Defense: Farther Actions Are Needed to Rffectivdy AMress 
Business Management Problems and Overcome Key Business Tmneformation ChaUenges, 
GAO4&-140T (Washington, D.C.: Nov. 18, 2004). 

' GAO, High-Risk Series: An Update, GAO-05-207 (Washington, D.C.: January 20(K). 
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take more factors into consideration when defining the areas in which 
employees will compete for retention. The third positive feature is that 
DOD has pledged to engage in a continuing collaboration with employee 
representati^^. On March 16, 2005, the 30-day public comment period on 
the proposed regulations ended. On March 28, 2005, DOD and 0PM notified 
the Congress that they are about to begin the meet and confer process witii 
employee representatives who provided comments on the proposed 
regulations. (It should be noted that 10 federal labor unions have filed suit 
alleging that DOD failed to abide by the statutory requirements to include 
employee representatives in the development of DOD’s hew labor relations 
system authorized as part of NSPS.) 

However, in addition to the litigation referenced above, our initial work 
indicates three primary areas of concern. First, E>OD has considerable 
work ahead to define the details of the implementation of its sjstem, 
including such issues as adequate safeguards to help ensure fairness and 
guard against abuse. Second, in setting performance expectations, the 
proposed regulations would allow the use of core competencies to 
communicate to employees what is expected of them on the job, but the 
proposed regulations do not require the use of these core competencies. 
Requiring such use can help provide consistency and clarity in 
performance management Third, the proposed regulations do not identify 
a process for ibe continuing involvement of employees in the planning, 
development, and implementation of NSPS. 

Regarding the way forward, development of the position of Deputy 
Secretary of Defense for Management, who would act as DOD’s Chief 
Management Officer, will be essential to provide leadership that can 
elevate, integrate, and institutionalize responsibility for the success of 
DOD’s overall business transformation effort, including its new human 
resources management system. In fact, in my previous testimony on DOD’s 
business transformation efforts, we identified the lack of clear and 
sustained leadership for overall business transformations as one of the 
underlying causes that has impeded prior DOD refonn efforts.® 
Additionally, DOD would benefit if it develops a comprehensive 
communications strategy that provides for ongoing, meaningful two-way 
communication that creates shared expectations among employees, 
employee representatives, managers, customers, and stakeholders. Pinaliy, 
DOD must ensure that it has the institutional infrastructure in place to 

* GAO-05-140T. 
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make effective use of its new authorities. At a minimum, this infrastructure 
includes a human capital planning process that integrates DOD’s human 
capital policies, strategies, and programs with its program goals and 
mission, and d^ired outcomes; the c^abilities to effectively develop and 
implement a new human capital S 5 ^m; and, importantly, a set of adequate 
safeguards, including reasonable transparency and appropriate 
accountability mechanisms, to help ensure the fair, effective, and credible 
implementation and sqipUcation of a new system. 

DOD’s proposed reguMions are intended to provide abroad outline of its 
new human resources management system. While they are not, nor were 
they intended to be, a detailed presentation of how the new system will be 
implemented, the details of die proposed regulations do matter. Although 
we continue to review the DOD’s extensive regulations, today I will 

(1) provide some preliminary observations on selected provisions, 

(2) discuss the multiple challenges that DOD faces as it moves toward 
implementation of its new human resources management system, and then 

(3) suggest a governmentwide framework that can serve as a starting point 
to advance human coital reform. 


Preliminary 
Observations on the 
Proposed DOD 
National Security 
Personnel System 
Regulations 


DOD and OPM’s proposed NSPS regulations would establish a new human 
resources management ^tem vrithin DOD that governs basic pay, staffing, 
classification, performance management, labor relations, adverse actions, 
and employee ^peals. We believe that many of the basic principles 
underlying the proposed DOD regulations are generally consistent with 
proven approaches to strategic human capital management Tbday, I will 
provide our preliminary observations on selected elements of the proposed 
regulations in the areas of pay and performance management, staffing and 
employment, workforce shaping, adverse actions and appeals, and labor- 
management relations. 


Pay and Performance 
Management 


In January 2004, we released a report on pay for performance for selected 
0PM personnel demonstration projects that shows the variety of 
approaches taken in these projects to design and implement pay-for- 
performance systems.® Many of these personnel demonstration projects 


® GAO, Human Capital: hnpiementing Pay for Performance at Selected Personnel 
Demonstration Projects, GAO-04-83 (Washington, D.C.: Jan. 23, 2004). 
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were conducted within DOD. The eigieriences of diese demonstration 
projects provide insights into how some oi^anizations in the federal 
government are implementing pay for performance, and thus can 
guide DOD as it develops and implements its own approach. These 
demonstration projects illustrate that understmiding how to link pay to 
performance is very much a work in progress in the federal government 
and that additional work is needed to ensure that performance 
management systems are tools to help agencies manage on a day-to-day 
basis and achieve external results. 

When DOD first proposed its new civilian personnel refom, we strongly 
supported the need to e}q>and pay for performance in the federal 
government.*® Establishing a clear link between individual pay and 
performance is essential for maximizing performance and ensuring the 
accountability of the federal government to the American people. As I have 
stated before, how pay for performance is done, when it is done, and the 
basis on which it is done can make all the difference in whether such 
efforts are successful.** DOD’s proposed regulations reflect a growing 
understanding that the federal government needs to fundamentally 
rethink its current approach to pay and better link pay to individual and 
organizational performance. To this end, the DOD proposal takes another 
valuable step toward a modem performance management system as well 
as a market-based, results-oriented compensation system. My comments 
on specific provisions of pay and performance management follow. 

Aligning Individual Performance Under the proposed regulations, the DOD performance management 

to Organizational Goals system would, among other things, align individual performance 

expectations with the department’s overall mission and strategic goals, 
organizational program and policy objectives, annual performance plans, 
and other measures of performance. However, the proposed regulations do 
not detail how to achieve such an alignment, which is a vital issue that will 
need to be addressed as DOD’s efforts in designing and implementing anew 
personnel system move forward. Our work on public sector performance 
management efforts in the United States and abroad has underscored the 
importance of alibiing dai^ operations and activities with organizational 


GAO, Defense Transformation: Preliminary Observations on DOD’s Proposed Civilian 
Personnel Reforms, GA0^717T (Washington, D.C.: Apr. 29, 2003). 

" GAO, Human CcepitaL Pr^iminary Observations on Proposed DHS Human Capital 
Regulations, GAO-04-479T (Washington, D.C.: F^b. 25, 2004). 
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results.*^ We have found that organizations often struggle with dearly 
understanding how what they do on a day-to-day basis contributes to 
overall organizational results, while high-performing organizations 
demonstrate their understanding of how the products and services they 
deliver contribute to results by aligiung the performance expectations of 
top lesulership with the organization’s goals and then cascading those 
expectations to lower levels. 

A performance management system is critical to successM organizational 
transfonnation. As an organization undergoing transformation, DOD can 
use its proposed performance management system as a vital tool for 
aligning the organization with desired results and creating a “line of sight” 
to show how team, unit, and individual performance can contribute to 
overaU organizational results. To help federal agencies transform their 
culture to be more results oriented, customer focused, and collaborative in 
nature, we have reported on how a performance management system that 
defines responsibility and ensures accountability for change can be key to a 
successful merger and transformation.*^ 

Establishing Pay Bands Under the proposed regulations, DOD would create pay bands for most of 

its civilian workforce that would replace the 15-grade General Schedule 
(GS) system now in place for most civil service employees. Specifically, 
DOD (in coordination vriith 0PM) would establish broad occupadonai 
career groups by grouping occupations and positions that are similar in 
type of work, mission, developmental or career paths, and competencies. 
Within career groups, DOD would establish pay bands. The proposed 
regulations do not provide details on the number of career groups or the 
number of pay bands per career group. The regulations also do not provide 
details on ie criteria that DOD vrili use to promote individuals from one 
band to another. These important issues will need to be addressed as DOD 
moves forward. Pay banding and movement to broader occupational career 
groups can both facilitate DOD’s movement to a pay-for-perfortnance 
system and help DOD better define career groups, which in turn can 
improve the hiring process. In our prior work, we have reported that the 
current GS system, as defined in the Classification Act of 1949,*^ is a key 


GAO-04479T 

GAO, ResuUs-Oriented Cultures: Implementation Steps to Assist Mergers and 
Organizational TVan^formofions, GAO-03-669 (Washington, D.C.: July 2, 20(6). 

*‘5U.S.Code §§ 5101-6115. 
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Setting and Communicating 
Employee Performance 
Expectations 


barrier to comprehensive human capital reform and that the creation of 
broader occupational job clusters and pay bands would aid other agencies 
as they seek to modernize their personnel systems.^® The standards and 
process of the current classification system are key problems in federal 
hiring efforts because they are outdated and thus not applicable to today’s 
occupations and work. 

Under the proposed regulations, DOD could not reduce employees’ basic 
rates of pay when converting to pay bands. In addition, the proposed 
regulations would allow DOD to establish a “control point” within a band 
that limits increases in the rate of basic pay and may require certain criteria 
to be met for increases above the control point.’® The use of control points 
to manage employees’ progression through the bands can help to ensure 
that their performance coincides with their salaries and that only the 
highest performers move into the upper half of the pay band, thereby 
controlling salary costs. The 0PM personnel demonstration projects at 
China Lake and the Naval Sea Systems Command Warfare Center's 
Dahlgren Division have incorporated checlq)oints or “speed bumps” in 
their pay bands. For example, when an employee's salary at China Lake 
reaches the midpoint of the pay band, the employee must receive a 
performance rating that is equivalent to exceeding expectations before he 
or she can receive additional salary increases. 

Under the proposed regulations, DOD’s performance management system 
would promote individual accountability by setting performance 
expectations and communicating them to employees, holding employees 
responsible for accomplishing them, and making supervisors and managers 
responsible for effectively managing the performance of employees under 
their supervision. While supervisors are supposed to involve employees, 
insofar as practicable, in setting performance expectations, the final 
decisions regarding performance expectations are within the sole and 
exclusive discretion of management. 


“ GAO, Human Capital: Opportunities to Improve Executive Agencies' Hiring Processes, 
GAO-<>a450 (Washington. D.C.: May 30, 2003). 

Because movement throu^ the pay band is based on performance, employees could 
progress through the pay band more quickly than they could receive similar increases under 
the GS system. One method erf preventing employees from eventually migra ting to the top of 
the pay band, and thus increasii^ salary costs, is to establi^ control points within each 
band. 
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Under the proposed regulations, performance expectations may take 
several different forms. These include, among others, goals or objectives 
that set general or specific performance targets at the individual, team, or 
organisational level; a particular work assignment, including 
characteristics such as quality, quantity, accuracy, or timeliness; core 
competencies that an employee is eiqiected to demonstrate on the job; or 
the contributions that an employee is expected to make. As DOD’s human 
resources management astern design efforts move forward, DOD will need 
to define, in more detail than is current^ provided, how performance 
expectations will be set, including the degree to which DOD components, 
managers, and supervisors will have flexibility in setting those 
expectations. 

The range of expectations that DOD would consider in setting individual 
employee performance expectations are generally consistent with those 
used by high-performing organizations. DOD appropriately recognizes fiiat 
^ven the vast diversity of work done in the department, manageis and 
employees need flexibility in crafting specific expectations. However, the 
experiences of high-performing organizations suggest that DOD should 
require the use of core competencies as a central feature of its performance 
management effort Based on our review of other agency efforts and our 
own experience at GAO, we have found that core competencies can help 
reinforce employee behaviors and actions fliat support the department’s 
mission, goals, and values, and can provide a consistent message to 
employees about how they are expected to achieve results. By including 
such competencies as change management, cultural sensitivity, teamwork 
and collaboration, and information sharing, DOD would create a shared 
responsibility for organizational success and help ensure accountability for 
the transformation process. 

Making Meaningful Distinctions High-performing organizations seek to create pay, incentive, and reward 

in Employee Performance systems that clearly link employee knowledge, skills, and contributions to 

organizational results. These organizations make meaningful distinctions 
between acceptable and outstanding performance of individuals and 
appropriately reward those who perform at the highest level. DOD’s 
proposed regulations state that supervisors and managers would be held 
accountable for making meaningful distinctions among employees based 


GAO, ResuUs-OrieMed Culture: Creating a Clear Linkage between Individual 
Performance and Organizational Success, GAO-03-488 (Washington, D.C.: Mar. 14, 2003). 
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on performance and contribution, fostering and rewarding excellent 
performance, and addressing poor performance. 

Under the proposed regulations, DOD is eiqiected to have at least three 
rating levels for ei^uating employee performance. We urge DOD to 
consider using at least four summary rating levels to allow for greater 
performance-rating and pay differentiation. This approach is in the spirit of 
the new governmentwide performance-based pay system for the Senior 
Executive Service (SES), which requires at least four rating levels to 
provide a clear and direct link between SES performande and p^ as well as 
to make meaningful distinctions based on relative performance. Cascading 
this approach to other levels of employees can help pbD recognize and 
reward employee contributions and thieve the highest levels of individual 
performance.** 

Providing Adequate Safeguards Although DOD’s proposed regulations provide for some safeguards to 

to Ensure Faime^ and Guard ensure fairness and guard against abuse, additional safeguards should be 

Against Abuse developed. For example, as required by the authormng legislation, the 

proposed regulations indicate that DOD’s performance management 
system must comply with merit system principles and avoid prohibited 
personnel practices; provide a means for employee involvement in the 
design and implementation of the system; and, overall, be fair, credible, and 
transparent. However, the proposed regulations do not offer details on how 
DOD would (1) promote consistency and provide general oversight of the 
performance man^ement system to help ensure it is administered in a fair, 
credible, and transparent manner, and (2) incorporate predecisional 
internal safeguards that are implemented to help achieve consistency and 
equity, and ensure nondiscrimination and nonpoliticization of the 
performance management process. Last month, during testimony, we 
stated that additional flexibility should have adequate safeguards, including 
a reasonable degree of transparency with regard to the results of key 
decisions, whether it be pay, promotions, or other types of actions, while 
protecting personal privacy. We also suggested that there should be both 
informal and formal appeal mechanisms within and outside of the 
organization if individuals feel that there has been abuse or a violation of 
the policies, procedures, and protected rights of the individual. Internal 
mechanisms could include independent Human Coital Office and Office of 
Opportunity and Inclusiveness reviews that provide reasonable assurances 


GAO, Human Capital: Observations on Final DHS Human Capital Regulation, 
GAO-05-391T (Washington, D.C.: Mar. 2, 2005). 
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that there would be consistency and nondiscrimination. Furthermore, it is 
of critical importance that the external appeal process be independent, 
efficient, effective, and credible. 

In April 2003, when commenting on DOD civilian personnel reforms, we 
testified that Congress should consider establishing statutory standards 
that an agency must have in place before it can implement a more 
performance-based pay program, and we developed an initial list of 
possible safeguards to help ensure that pay-for-performance systems in die 
government are fair, effective, and credible.^® For example, we have noted 
that agencies need to ensure reasonable transparency and provide 
appropriate accountability mechanisms in connection with the results of 
the performance management process.^ This can be done by publishing 
the overall results of performance management and individual pay 
decisions while protecting individual confidentiality and by reporting 
periodically on internal assessments and employee sun^y results relating 
to the performance management system. DOD needs to commit itself to 
publishing the results of performance management decisions. By 
publishing the results in a manner that protects individual confidentiality, 
DOD could provide employees with the information they need to better 
understand their performance and the performance m^agement system. 
Several of the demonstration projects have been publishing information 
about performance appraisal and pay decisions, such as the average 
performance rating, tite average pay increase, and the average award for 
the organization and for e^h individual unit, on internal Web sites for use 
by employees. As DOD's human resources management system design 
efforts move forward, DOD will need to define, in more detail than is 
currently provided, how it plans to review such matters as the 
establishinent and implementation of the performance appraisal 
system — and, subsequently, performance rating decisions, pay 
determinations, and promotion actions — before these actions are finalized, 
to ensure they are merit based. 


Staffing and Employment T’he authorizing legislation allows DOD to implement additional hiring 
° ^ flexibilities that would allow it to (l)detennme that there is a severe 

shortage of candidates or a critical hiring need and (2) use direct-hire 


’* GAO^Tirr. 
® GAO-04-479T. 
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procedures for these positions. Under current law, 0PM, rather than die 
agency, determines whether there is a severe shortage of candidates or a 
critical hiring need. DOD’s authorizing legislation permits that DOD merely 
document the basis for the severe shortage or critical hiring need and then 
notify 0PM of these direct-hire determinations. Direct-hire authority allows 
an agency to appoint people to positions without adherence to certain 
competitive examination requirements (such as applying veterans’ 
preference or numerically rating and ranking candidates based on their 
experience, training, and education) when there is a severe shortage of 
qualified candidates or a critical hiring need. In the section containing 
DOD’s proposed hiring flexibilities, the proposed regulations state that the 
department will adhere to veterans’ preference principles as well as comply 
with merit principles and the Title 5 provision dealing with prohibited 
persormel practices. 

While we strongly endorse providing agencies with additional tools and 
flexibilities to attract and retain needed talent, additional analysis may be 
needed to ensure that any new hiring authorities are consistent with a 
focus on the protection of employee rights, on merit principles — and on 
results. Hiring flexibilities alone will not enable federal agencies to bring on 
board the personnel that are needed to accomplish their missions. 

Agencies must first conduct gap analyses of the critical skills and 
competencies needed in their workforces now and in the future, or they 
may not be able to effectively design strategies to hire, develop, and retain 
the best possible workforces. 


Workforce Shaping The proposed regulations would allow DOD to reduce, realign, and 

reorganize the department’s workforce through revised RIF procedures. 
For example, employees would be placed on a retention list in the 
following order tenure group (i.e., permanent or temporary ^pointment), 
veterans’ preference eli^bility (disabled veterans wUI be given additional 
priority), level of perfonnance, and length of service; under current 
regulations, length of service is considered ahead of performance. I have 
previously testified, prior to the enactment of NSPS, in support of revised 
RIF procedures that would require much greater consideration of an 
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employee’s performance.^ Although we support greater consideration of 
an employee’s performance In RIF procedures, agencies must have 
modem, effective, and credible performance management systems in place 
to properly implement such authorities. 

An ^ency’s ^proach to reductions should be oriented toward strategically 
shaping the makeup of its workforce if it is to ensure the orderly transfer of 
institutional knowledge and achieve mission results. DOD’s proposed 
regulations include some changes that would allow the depmtment to 
rightsize the workforce more carefully through greater precision in 
defining competitive areas, and by reducing the disruption associated with 
RIF orders as their impact ripples through an organization. For example, 
under the current regulations, the minimum RIF competitive area is 
broadly defined as an organization under separate administration in a local 
commuting area. Under the proposed regulations, DOD would be able to 
establish a minimum RIF competitive area on a more targeted basis, using 
one or more of the following factors: geographical location, line of 
business, product line, organizational unit, and fimding line. The proposed 
regulations also provide DOD with the flexibility to develop additional 
competitive groupings on the basis of career group, occupational series or 
specialty, and pay band. At present, DOD can use competitive groups based 
on employees (1) in the excepted and competitive service, (2) under 
different excepted service appointment authorities, (3) with different work 
schedules,® (4) pay schedule, or (5) trainee status, l^ese reforms could 
help DOD approach rightsizing more carefully; however, as I have stated, 
agencies first need to identify the critical skills and competencies needed in 
their workforce if they are to effectively implement their new human 
cs^ital flexibilities. 


GAO-03-717T GkO, Defense 7VaTC^(mnafion;X)0/)’siVoposedCitnfianPCT-sonn«i 
System and Gavernmentwide Human Capital Reform, GAO-03-741T (Washii^ton, D.C.: 
May 1, 2003); and Human CapitaL- Building on DOD’s Reform Effort to Foster 
Govemmentwide Improvements, GAO-(6-851T (Washington, D.C.; June 4, 2003). 

® For example, employees who work fiiD time, part time, seasonally, or intermittently. 
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Adverse Actions and As with DflS’s final regulations,^ DOD’s proposed regulations are intended 

Appeals streamline the rules and procedures for taking adverse actions, while 

ensuring that employees receive due process and fair treatment The 
proposed regul^ons establish a single process for both performance- 
based and conduct-based actions, and shorten the adverse action proce^ 
by removing tbe requirement for a performance improvement plan. In 
addition, the proposed regulations streamline the appeals process at the 
MSPB by shortening the time for filing and processing £q)peals. 

Similm" to DHS, DOD’s proposed regidations also adopt a higher standard 
of proof for adverse actions in DOD, requiring the department to meet a 
“preponderance of the evidence” standard in place of the current 
“substantial evidence” standard. For performance issues, while this higher 
standard of evidence means that DOD would face a greater burden of proof 
than most agencies to pursue these actions, DOD managers are not 
required to provide employees with performance improvement periods, as 
is the case for other federal employees. For conduct issues, DOD would 
face the same burden of proof as most agencies. 

DOD’s proposed regulations generally preserve the employee’s basic right 
to jq)peal decisions to an independent body— the MSPB. However, in 
contrast to DHS’s final regulations, DOD’s proposed regulations permit an 
internal DOD review of the initial decisions issued by MSPB adjudicating 
officials. Under this internal review, DOD can modify or reverse an initial 
decision or remand the matter back to the adjudicating official for further 
consideration. Unlike other criteria for review of initial decisions, DOD can 
modify or reverse an initial MSPB adjudicating official’s decision where the 
department determines that the decision has a direct and substantial 
adverse impact on the department’s national security mission.^ According 
to DOD, the department needs the authority to review initial MSPB 
decisions and correct such decisions as appropriate, to ensure that the 
MSPB interprets NSPS and the proposed regulations in a way that 
recognizes the critical mission of the department and to ensure that MSPB 
gives proper deference to such interpretation. However, the proposed 


” D^artment of Hcwneland Seciiri^ Human Resources Management System, 70 Fed. Beg. 
5272 (Feb. 1, 2006). ^ , 6- 

** Any final DOD decision under this review process may be further ^pealed to the full 
^KPB. Further, the Secretary of Defense or an employee adversely affected by a final order 
or decision of the fill] MSPB may seek judicial review. 
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regulations do not offer additional details on the department’s internal 
review process, such as how the review will be conducted and who will 
conduct them. An internal agency review process this important should be 
addre^ed in the regulations rather than in an implementing directive to 
ensure adequate transparency and employee confidence in the process. 

Similar to DHS’s final regulations, DOD’s proposed regulations would 
shorten the notification period before an adverse action can become 
effective and provide an accelerated MSPB adjudication process. In 
addition, MSPB would no longer be able to modify a penalty for an adverse 
action thert is Imposed on an employee by DOD unless such penally is so 
disproportionate to the basis of the action as to be “wholly without 
justification.” In other words, MSPB has less latitude to modify ^ency- 
imposed penalties than under current practice. The DOD proposed 
regulations also stipuUite that MSPB could no longer require that parties 
enter into settlement discussions, although either party may propose doing 
so. DOD, like DHS, e3q)ressed concerns that settlement should be a 
completely voluntary decision made by parties on their ovm irutiative. 
However, settling cases has been an important tool in the past at MSPB, 
and promotion of settiement at this stage should be encouraged. 

Similar to DHS’s final regulations, DOD’s proposed regulations would 
permit the Secretary of Defense to identify specific offenses for which 
removal is mandatory. Employees alleged to have committed these 
offenses may receive a written notice only after the Secretary of Defense’s 
review and approval. These employees will have the same right to a review 
by an MSPB adjudicating official as is provided to other employees against 
whom appealable adverse actions are taken. DOD’s proposed regulations 
only indicate that its employees will be made aware of the mandatory 
removal offenses. In contrast, the final DHS regulations explicitly provide 
for publishing a list of the mandatory removal offenses in the Federal 
Register. We believe that the process for determining and communicating 
which types of offenses require mandatory removal should be explicit and 
transparent and involve relevant congressional stakeholders, employees, 
and employee representatives. Moreover, we suggest that DOD exercise 
caution when identifying specific removable offenses and the specific 
punishment. When developing these proposed regulations, DOD should 
lemn from the experience of the Internal Revenue Service’s (IKS) 
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implementation of its mandatory removal provisions.^® (IRS employees 
feared that they would be falsely accused by taxpayers and investigated, 
and had little confidence that they would not be disciplined for making an 
honest mistake.) We imported that IRS officials believed this provision had 
a negative impact on employee morale and effectiveness and had a 
“chilling” effect on IRS ffontline enforcement employees, who were afraid 
to take certain ^propriate enforcement actions.^ Careful drafting of each 
removable offense is critical to ensure that the provision does not have 
unintended consequences. 

DOD’s proposed regulations also would encourage the use of alternative 
dispute resolution and provide that this approach be subject to collective 
bargaining to the extent permitted by the proposed labor relations 
regulations. To resolve disputes in a more efficient, timely, and less 
adveisarial manner, federal agencies have been e3q}anding their human 
capital programs to include alternative dispute resolution approaches. 
These approaches include mediation, dispute resolution boards, and 
ombudsmen. Ombudsmen typically are used to provide an informal 
alternative to addressing conflicts. We previously reported on common 
approaches used in ombudsmen offices, including (1) broad responsibility 
and authority to address almost any workplace issue, (2) their ability to 
bring systemic issues to management’s attention, and (3) the manner in 
which they work with other agency offices in providing assistance to 
employees.^ 


Labor-Management The DOD proposed regulations recognize the right of employees to 

Relations organize and bargain collectively. “ However, similar to DHS’s final 

regulations, the proposed regulations would reduce the scope of bargaining 
by (1) removing the requirement to bargain on matters traditionally 
referred to as “impact and implementation” (which include the processes 
used to deploy personnel, assign work, and use technology) and 


“ Section 1203 of the IRS ResUumring and Reform Act of 1998 outlines conditions for 
firing of IRS employees for any of 10 actions of misconduct. 

“ GAO, TcurAdminiseraHon: IRS and TTGTA ShotM Rvaiuate Their Processes of 
Employee MisconOucl Under Section l^OS, GAO^-394 (Washington, D.C.: Feb. 14, 2003). 

" GAO-OW79T. 

“ Under current law, the rights of employees to bargain may be suspended for reasons of 
national security. See Title 5 U.S. Code §§ 7103(b) and 7112(b)(6). 
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(2) narrowing the scope of issues subject to coUective bargaining. A 
National Security Labor Relations Board would be created that would 
largely replace the Federal Labor Relations Authority. The proposed board 
would have at least three members selected by the Secretaiy of Defense, 
with one member selected from a list developed in consultation with the 
Director of 0PM. The proposed board would be similar to the internal 
Homeland Security Labor Relations Board established by the DHS final 
regulations, except that the Secretary of Defense would not be required to 
consult with the employee representatives in selecting its members. The 
proposed board would be responsible for r^olving mattere related to 
negotiation disputes, to include the scope of bargaining and the obligation 
to bargain in good faith, resolving impasses, and questions regarding 
national consultation ri^ts. 

Under the proposed regulations, the Secretary of Defense is authorfred to 
«q>point and remove individuals who serve on the board. Similar to DHS’s 
final regulations establishing the Homeland Security Labor Relations 
Board, DOD’s proposed regulations provide for board member qualification 
requirements, which emphasize integrity and imparti^ty. DOD’s proposed 
regulations, however, do not provide an avenue for any employee 
representative input into the appointment of board members. DHS 
regulations do so by requiring that for the appointment of two board 
members, the Secretary of Homeland Security must consider candidates 
submitted by labor organizjUions. Employee perception concerning the 
independence of this board is critical to the resolution of issues raised over 
labor relations policies and disputes. 

Our previous work on individual agencies’ human capital systems has not 
directly addressed the scope of specific issues that should or should not be 
subject to collective bargaining and negotiations. At a forum we co*hosted 
in April 2004 exploring the concept of a govemmentwide framework for 
human capital reform, which I will discuss later, participants generally 
agreed that the ability to organize, bargain collectively, and participate in 
labor organizations is an important principle to be retained in any 
framework for reform. It also was suggested at the forum that unions must 
be both willing and able to actively collaborate and coordinate witli 
management if unions are to be effective representatives of their member 
and real participants in any human capital reform. 
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DOD Faces Multiple 

Implementation 

Challenges 


Once DOD i^ues ite final regulations for its human resources management 
system, \he department will face multiple implementation challenges that 
include ensuring sust^ed and committed leadership, establishing an 
overall communications strategy, providing adequate resources for the 
implementation of the new system, involving employees in designing the 
sj^tem, and evaluating DOD’s new human resources management system 
after it has been implemented. For information on related human c^itsd 
^ues that could potentially affect the implementation of NSPS, see the 
“Highlights” pages from previous GAO products on DOD civilian personnel 
issues in appendix I. 


Ensuring Sustained and As DOD and other agencies across the federal government embark on 

Committed Leadeiship large-scale organizational change initiatives, such as DOD's new human 

resources management system, another challenge is to elevate, integrate, 
and institutionalize leadership responsibility for these key functional 
management initiatives to ensure their success. A chief management 
officer or similar position can effectively provide the continuing, focused 
leadership essential to successfully completing these multiyear 
transformations. For an endeavor as critical as DOD’s new human 
resources management system, such a leadership position would serve to 

• elevate attention to overcome an organization’s natural resistsmce to 
change, marshal the resources needed to implement change, and build 
and maintain the organizationwide commitment to new ways of doing 
business; 

• integrate various management responsibilities into the new ^tem so 
they are no longer “stove-piped” and fit into other organizational 
transformation efforts in a comprehensive, ongoing, and integrated 
manner; and 
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• institutionalize accountability for the sj^tem so that the implementation 
of this critical human coital initiative can be siMtained.^ 

In 2004, we testified that while the Secretsiry of Defense and other key 
DOD leaders have demonstrated their commitment to the business 
transformation efforts, in our view, the complexity and long-term nature of 
these efforts requires the development of an executive position capable of 
providing strong and sustained executive leadership — over a number of 
years mid various administrations.®® The day-to-day demands placed on the 
Secretary, the Deputy Secretary, and others make it di^cult for these 
leaders to maintain the oversight, focus, and momentum needed to resolve 
the weaknesses in DOD’s overall business operations., While sound 
strategic planning is the foundation upon which to build, sustained and 
focused leadership is needed for reform to succeed. One way to ensure 
sustained leadership over DOD's business transformation efforts would be 
to create a full-time executive level position for a chief management official 
who would serve as the Deputy Secretary of Defense for Man^ement®^ 
This position would provide the attention essential for addressing key 
stewardship responsibilities, such as strategic planning, human capital 
management, performance and financial management, acquisition and 
contract management, and business systems modernization, while 
facilitating the overall business transformation operations within DOD. 


Establishing an Overall 
Communications Strategy 


Another significant challenge for DOD is to ensure an effective and ongoing 
two-way communications strategy, given its size, geographically and 
culturally diverse audiences, and different command structures across 
DOD oi^anizations. We have reported that a communications strategy that 
creates shared expectations about, and reports related progress on, the 
implementation of the new system is a key practice of a change 


® On September 9, 2002, GAO convened a roundtable of government leaders and 
man^ement essperts to discuss the chief operating concept. Rjr more information, see 
GAO, Highiights of a GAO RoundUMe: The Chief Operating Officer Concept A Potential 
Strategy to Address Federal Governance CheUenges, GAO'4^192SP (Washington, D.C.: Oct. 
4, 2002), and The Chi^ Operating Officer Concept and Its Potential Use as a Strategy to 
Improve Management at the Department of Homeland Security, GAO-04-876R 
(Washington, D.C.: June 28, 2004). 

* GAO-06-140T. 

GAO-(»-I40T. 
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management initiative.® This communications strategy must involve a 
number of key players, including the Secretary of Defense, a variety 
of communication means and mediums. DOD acknowledges that a 
comprehensive outreach and communications strategy is essential for 
designing and implementing its new human resources management ^stem, 
but the proposed regulations do not identify a process for the continuing 
involvement of employees in the planning, development, and 
implementation of NSPS. 

Because the NSPS design proc^ and proposed regulations have received 
considerable attention,® we believe one of the most relevant 
implementation steps is for DOD to enhance two-way communication 
between employees, employee representatives, and management. 
Communication is not only about “pushing the message out,” but also using 
twoway commimication to build effective internal aaid external 
partnerships that are vital to the success of any organization. By providing 
employees with opportunities to communicate concerns and experiences 
about any change management initiative, management allows employees to 
feel that their input is acknowledged and important As it makes plans for 
implementing NSPS, DOD should facilitate a two-way honest exchange 
with, and allow for feedback from, employees and other stakeholders. 
Once it receives this feedback, management needs to consider and use this 
solicited employee feedback to make any appropriate changes to its 
implementation. In addition, management needs to close the loop by 
providing employees with information on why key recommendations were 
not adopted. 


Providing Adequate Ejqjerience has shown that additional resources are necessary to ensure 

Resources for Implementing sufficient planning, implementation, trairung, and evaluation for human 
the New System capital reform. According to DOD, the implementation of NSPS vrill result 

in costs for, among other things, developing and delivering trairung, 
modifying automated human resources information systems, and starting 
up and sustaining the National Security Labor Relations Board. We have 


“GACM)8-669. 

“ DOD’s efforts to date to involve labor unions have not been without controversy. 

Ifen federal labor unions have filed suit alleging that DOD failed to abide by the statutory 
requirements to include employee representatives in the development of DOD's new labor 
relations system authorized as part of NSPS. See American Federatian of Government 
Emphyees, AFL-CIO et al v. Rum^eld et ai, No. I:05cv00367 p.D.C. filed Feb. 23, 2005). 
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found that, based on the data provided by selected 0PM personnel 
demonstration projects, the m^or cost drivers in implementing pay-for- 
performance sterns are the direct costs associated with salaries and 
trsdning. 

DOD estimates that the overall cost associated with implementing NSPS 
will be approximately $158 million through fiscal year 2008. According to 
DOD, it has not completed an implementation plan for NSPS, including an 
information technology plan and a training plan; thus, the full extent of the 
resources needed to implement NSPS may not be well understood at this 
time. According to OPM, the increased costs of implementing alternative 
personnel systems should be acknowledged and budgeted up front.®^ 
Certain costs, such as those for initial training on the new system, are one- 
time in nature and should not be built into the base of DOD’s budget. Other 
costs, such as employees’ salaries, are recurring and thus would be built 
into the base of DOD’s budget for future years. Therefore, funding for NSPS 
will warrant close scrutiny by Congress as DOD’s implementation pl^ 
evolves. 


Involving Employees and 
Other Stakeholders in 
Implementing the System 


The proposed regulations do not identily a process for the continuing 
involvement of employees in the planning, development, and 
implementation of NSPS. However, DOD’s proposed regulations do provide 
for continuing collaboration with employee representatives. According to 
DOD, alm<»t two-thirds of its 700,000 civilian employees are represented 
by 41 different labor unions, including over 1,500 separate bargaining units. 
In contrast, according to OPM, just under one-third of DHS’s 
110,000 federal employees are represented by 16 different labor unions, 
including 75 separate baigaining units. Similar to DHS’s final regulations, 
DOD’s proposed regulations about the collaboration process, among other 
things, would permit the Secretary of Defer\se to determine (1) the number 
of employee representatives allowed to engage in the collaboration 
process, and (2) the extent to which employee representatives are given an 
opportunity to discuss ttieir views with and submit written comments to 
DOD officials. In addition, DOD’s proposed regulations indicate that 
nothing in the continuing collaboration process will affect the right of the 
Secretary of Defense to determine the content of impiementii^ guidance 
and to make this guidance effective at any time. DOD’s proposed 


^ OPM, Denumstration Projects and Alternative Personnel Systems: HR Flexibilities and. 
Lessons Learned (Washingtcm, D.C.: September 2001). 
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regulations also will give des^ated employee representatives an 
opportunity to be briefed and to comment on the design and results of the 
new system’s implementation. DHS’s final regulations, however, provide for 
more extensive involvement of employee representatives. For example, 
DHS’s final regulations provide for the involvement of employee 
representatives in identifying the scope, objectives, and methodology to be 
used in evaluating the new DHS system. 

The active involvement of employees and employee representative will be 
critical to Ihe success of NSre. We have reported that the involvement of 
employees and employee representatives both directly and indirectly is 
crucial to the success of new initiatives, including implementing apay-for- 
performance system. High-performing organizations have found that 
actively involving employees and stakeholders, such as unions or other 
employee associations, when developing results-oriented performance 
management systems helps improve employees' confidence and belief in 
the fairness of the system and increases their understanding and ownership 
of organizational goals and objectives. This involvement must be early, 
active, and continuing if employees are to gain a sense of understanding 
and ownership of the changes that are being made. The 30-day public 
comment period on the proposed regulations ended March 16, 2006. DOD 
and 0PM notified the Congress that they are preparing to begin the meet 
and confer process with employee representatives who provided 
comments on the proposed regulations. Last month, during testimony, we 
stated that DOD is at the beginning of a long road, and the meet and confer 
process has to be meaningftd and is critically important because there are 
many details of the proposed regulations that have not been defined. These 
details do matter, and how they are defined can have a direct bearing on 
whether or not the ultimate new human resources management system is 
both reasoned and reasonable. 


Evaluating DOD’S New Evaluating the impact of NSPS will be an ongoing challenge for DOD. This 

Human Resources ^ especially important because DOD’s proposed regulations would give 

Management System managers more authority and responsibility for managing the new human 

resources management system. High-performing organizations continually 
review and revise their human c^it^ management systems based on data- 
driven lessons learned and changing needs in the work environment 
Collecting and analyzing data will be the fundamental building block for 
measuring the effectiveness of these approaches in support of the mission 
and goals of the department. 
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DOD’s proposed regulations indicate that DOD will establish procedures 
for evaluating the regulations and their implementation. We believe that 
DOD should consider conducting evaluations that are broadly modeled on 
the evaluation requirements of the 0PM demonstration projects. Under the 
demonstration project authority, agencies must equate and periodically 
report on results, implementation of the demonstration project, cost and 
benefits, impacts on veterans and other equal employment opportunity 
groups, adherence to merit system principles, and the extent to which the 
lemons from the project can be applied govenunentwide. A set of balanced 
measures addressing a range of results, and customer, employee, and 
external partner issues may also prove beneficial. An evaluation such as 
this would facilitate congressional oversight; allow for any midcouise 
corrections; assist DOD in benchmarking its progress with other efforts; 
and provide for documenting best practices and sharing lessons learned 
with employees, stakeholders, other federal agencies, and the public. 

We have work under way to assess DOD’s efforts to design its new human 
resources management system, including farther details on some of the 
significant challenges, and we expect to issue a report on the results of our 
work sometime this summer. 


FVam ©work for recently joined a few other federal departments and agencies, such as 

. •j DHS, the National Aeronmitics and Space Administration, and the Federal 

GOVOrninontWlClC Aviation Administration, in receiving authorities intended to help them 

Human Capital Reform strategically manage their human resources management system to achieve 
results. In this changing environment, the federal government is quickly 
approaching the point where “standard govemmentwide” human capital 
policies and processes are neither standard nor govemmentwide. 

To help advance the discussion concerning how govemmentwide human 
capital reform should proceed, we and the National Commission on the 
Public Service Implementation Initiative hosted a forum in April 2004 on 
whether there should be a govemmentwide framework for human capital 
reform and, if so, what this framework should include.^ To start the 
discussion, we suggested, in advance of the forum, a fr 2 unework of 


* GAO and the NfUional Commission on the Public Service Implementation Initiative, 
Highlights of a Forum: Human Capital: Principles, Cnteria, and Proc^esfyr 
Govemmentwide Federal Human Capital Reform, GAO-05-69SP (Washington, D.C.: 
Dec. 1, 2004). 
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principles, criteria, and processes based on congressional and executive 
branch decision making and prior work. 

While there was wide^read recognition among the forum participants that 
a one-size-fits-all ^proach to human capital management is not 
appropriate for the challenges and demands faced by government, there 
was equally broad agreement that there should be a govemmentwide 
franrework to guide human capital reform. Furthermore, a 
govemmentwide framework should balance the need for consistency 
across the federal government with the desire for flexibility, so that 
individual agencies can tailor human coital systems to best meet their 
needs. Striking this balance would not be easy, but spch a balance is 
necessary to maintain a govemmentwide system that is responsive enough 
to adapt to agencies’ diverse missions, cultures, and workforces. 

While there were divergent views among the forum participants, there was 
genera! agreement on a set of principles, criteria, and processes that would 
serve as a starting point for ftirther discussion in developing a 
govemmentwide framework in advancing human capital reform, as shown 
in figure 1. 
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Figure 1: Principles, Criteria, and Processes 


Principles that the government should retain in a framework for reform because of 

their inherent, enduring qualities: 

• merit principles that balance organizational mission, goals, and performance objectives 
with individual nghts and responsibilities; 

• ability to organize, bargain cdlectiveiy, and participate through labor organizations; 

• continued prohibition of certain personnel practices; and 

• guaranteed due process that is fair, fast, and final. 

Criteria that agencies should have In place as they plan for and manage their new 

human capital authorities: 

• demonstrated tMJSiness case or readiness for use of targeted authorities; 

• an integrated a|:q>roach to results-oriented strategic planning and human capital 
planning and management; 

• adequate resources for planning, implementation, training, and evaluation; and 

« a modem, effective, credible, and integrated performance management system that 
includes adequate safeguards to ensure equity and prevent discrimination. 

Processes that agencies should follow as they implement new human capital 

authorities: 

• prescribing regulations in consultation or jointly with the Office of Personnel 
Management; 

• establishing appeals processes in consultation with the Merit Systems Protection 
Board; 

• involving employees and stakeholders in the design and implementation of new human 
capital systems; 

• phasing in implementation of new human capital systems: 

• committing to transparency, reporling, and evaluation; 

• establishing a communications strategy; and 

• assuring adequate training. 


SouK«; GAO. 


Concluding 

Observations 


As we testified previously on the DOD and DHS civilian personnel reforms, 
an agency should have to demonstrate that it has a modem, effective, 
credible, and, as appropriate, validated performance management system 
in place with adequate safeguards, including reasonable transparency and 
appropriate accountability mechanisms, to ensure fairness and prevent 
politicization of the system and abuse of employees before any related 
flexibilities are operationalized. DOD’s proposed NSPS regulations take a 
valuable step toward a modem performance management system as well as 
a more market-based, results-oriented compensation system. DOD’s 
proposed performance management system is intended to align individual 
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perfonnance and pay with the department’s critical mission requirements; 
hold employees responsible for accomplishing perfonnance expectations; 
^d provide meaningful distinctions in perfonnmice. However, the 
experiences of high-performing organizations suggest that DOD should 
require core competencies in its performance management system. The 
core competencies can serve to reinforce employee behaviors and ^tions 
that support the DOD mission, goals, and values and to set ejqpectations for 
Individuals’ roles in DOD’s transformation, creating a shared resportsibility 
for organizational succe^ and ensuring accountability for change. 

DOD’s overall effort to des^ and implement a strate^c human resources 
management system — along with the similar effort of^HS — can be 
particularly instructive for future human coital management, 
reorganization, and transformation efforts in other federal agencies. 


Mr. Chairman and Members of the Subcommittee, this concludes my 
prepared statement I would be pleased to respond to any questions that 
you may have at this time. 
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Appendix I 

“Highlights” from Selected GAO Human 
Capital Reports 



HIgMgnu «l 6AOO«-7S3. ■ rapon ta >M 
Ruil^ Unority UairMt, SutBcnynffiM 
on FtoMinMU. ConmiaM on Aimad 
SwvIcM. HouM ot ntcrawnialM* 


DOD CIVILIAN PERSONNEL 

Comprehensive Strategic Workforce 
Plans Needed 


Why GAO OidThls Study 

During Its tiownsizing In the eart; 
199Qs. rite DqwrtRtem of Defense 
(DOD) did not focus <Kt 
strategically reshaping its civilian 
workforce. GAO was asked to 
address DOD's etforta to 
atrategicaily plan for its future 
cIvUUn worlriorce at the Office 
the Secretary of Defense (OSD), 
the mllttaiy services' heatkiuait^ 
and rite Defense Logistics Agency 
(DLA). Spedfically, GAO 
detemtined (t) the extent to which 
tivilUn sriwegte workforce plans 
have been developed and 
unplemented Co address future 
civilian worktoRJe rertuireinents, 
and (2) rite ma|or challenges 
affecting the dcvetopinent and 
implemetuation of these plans. 


Gl^ recommends that DOD and 
the components Include certain key 
elements in their civilian strategic 
woiidorce plans to guide their 
human csplcal efforts. DOD 
concurred with one of our 
reconunendstlons, and partially 
concurred wUh two othera because 
it believes that the department has 
undertaken aitalyses of aittcal 
«irtii« gaps and are using strategies 
and petsonnel llezlblltties to flit 
identlfled sUUs gaps. We cannot 
verily DOD's statement because 
I^D was unable to provide the gap 
analyses, bt addition, we found 
that the strategies being used by 
the department have not been 
derived frMn analyses of gaps 
between the cunent and future 
critkai sidhs and convetencles 
needed by the worWocce. 
Hww.gao.oovAegi*tavsetrprf<tAOtM'7S3. 

To view Bw lull preSuet. Including tw KOp* 
and mMhodoloBf. Oka on Bw St* *ov«. 
F« more KBonnallan. eontad Dweh SWwart 

at (208) SI2-5S58 M »tmi«1d«9io.gov. 


What GAO Found 

OSD, the service headquarters, and DLA have recent^ taken steps to 
develc^ and implement dvihan soate^c workforce plans to address future 
civilian workforce needs, but these plans generally l^k some key eiemmts 
essential to successful workforce planning. As a result, OSD, the nulit»y 
services' headquarters, and DLA— herein referred to as DOD and the 
components — do not have con^irehenstve strat^c workforce plans to ^de 
their human capital efforts. None ofthe plans indudedanaiysea of the gi^s 
betweot critical skills and compeUatdes (a set of bduivion that are critical 
to W4^ accomplishment) currently need^ by the workforce and those that 
will be needed in the future. Wthout including gtq> analyses. DOD and the 
compiments may not be able to effectively design strategies to hire, devele^, 
and retain rite best possible workforce. Furtheimore, norie of the plans 
contained resultsoriented performance measures that could provide the 
dau necessary to assess the outcomes of civilian human capital inlriatives- 

The maior challenge that DOD and most of the cong>onent8 face in their 
efforts to develop aiul implement strategic workforce fdans is their need for 
informarion on curcatt competendes and tooM that will Ukeb' he needed in 
the future, this pnAlem results from DOD’s and the components’ not 
having develeped tools to collect and'or store, and manage data on 
workforce competendes. Without this Information, it not dear whether they 
are designing and fumUng workforce strstegiea that will effectively shape 
their dvUian workforcee with the appropriate competendes need«i to 
accomplish foture DOD missions. Senior department and component 
otDciab aB acknowledged this shortfall and told ua that they are taking steps 
to address (his challenge. Though these are steps in the right direction, the 
tack of information wi current coirqteiendea and future needs is a 
coitttouii^ proldem that several organlzationa, including QAO, have 
previously identlfled. 
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Appendix 2 

“Hi^iiighto" firom Selected GAO Homan 
Capital Reports 


HUMAN CAPITAL 


Building on DOD’s Reform Effort to 
HighlisMB of GACLOS-tSIT, Foster Governmentwide Improvements 

tssSmony 6<iar* me ConvnHlM on 
GovimnwnsI ASaiis. UniM 8tiMi 
SonoM 



Why GAO Did This Study 

Peiple aie at the heart of on 
organizadon's abUiiy to perfaim its 
nussion. Yet a key challenge for 
die Department of Defense (DOD), 
aa tor many federal agencies, b to 
strategically manage Its human 
c^iital DOO’a iKopoaed NatlMtal 
Secta^ Penonnel System would 
provide for wide^anglng changes 
in DOD's chtlian penonnel pay and 
peifoimance management and 
other human capital areas. Given 
the massive size of DOD, the 
pn^xiaai has ifoportani precedent 
setting implications for federal 
human capital management 

lliis testimony provides GAO'S 
observations on DOD human 
capital reform [mposals and the 
ne^ for govemmentwtde refimn. 


«niw.oae.eewtgi«fVgMrp(?<3AO.e}-esiT. 

To view na luN toaliniony. eSek on Ow Ir* 
aMvs. FormoralntorTnaton.GQnlKlOerak 
Stamrt al (2(e) 5ia4SSe or 
aMwaiWCeao.pov. 


What GAO Found 

GAO strongly supports the need for government transfonmUion and the 
concept of modernizing federal human capital policies both within DOD 
and for the federal government at large. 'The fi^eral personnel system is 
dearly broken in criUcd respects— designed for a time and woddorce of 
an eariier era and not able to meet the needs and challenges of toco's 
rapidly changing and knowledge-based environment The human capital 
authorities being considered for DOD have far-reaching implicaUtHis for 
the way DOD Is managed as well aa significant precedimteetting 
implications for the rest of the federal govenunent GAO is pleased that 
as the Congress has reviewed DOD's legislative proposal It has added a 
number of important safeguards, including many along the tines GAO has 
been suggesting, that will help DOD maximize its chances of success in 
addressing its human capital challenges and minimize the risk of failure. 

More generally, GAO believes that agency-specific human capital reforms 
should be enacted Co the extent that the problems being addressed and 
the soluticms tiered are ^edfic to a particular agency (e.g., miUtaiy 
personnel reforms for DOD). Several of the proposed DOD refoons meet 
this test In GAO’s view, the relevant sections of the House's version of 
the National Defense Authorization Act for Fiscal Year 3004 and the 
pr^iosal that is being considered as part of this hearing contain a 
number of important improvements over the initial DOD legislative 
proposal. 

Moving forward, GAO believes it would be preferable to empt^ a 
goverrunentwide approach to address human capital issues and the need 
for certain fiexlbtllties that have broad-based application and serious 
potential implications for the civil service Q«tetn, in g»erai, and the 
OtBce of Personnel Management, in particular. GAO believes that 
several of the reforms that DOD is proposing fall into this category (e.g., 
broad banding, pay for perfortnance, re-employmerd and pension offeet 
w^ers). In these situations, GAO believes it would be both prudent and 
prefoa^ for the Congress to provide such authorities govemmentwide 
and ensure that appropriate p^ormance management systems and 
safeguards are in place before the new authorttle® are implemented by 
the respe<Xlve agency. Iroportantiy, employing this ai^uoach la not 
intended to delay action on DOD’s or any other individual sgeticy's 
efforts, but rather to accelerate needed human capital reform thrcwghout 
the federal government In a manner that ensures reasonable consistency 
on key principles within the overall civilian worlrforce. Ihis ^preach 
also would help to maintain a level placing field amoi^ federal agencies 
in competing for talent and wovdd help avoid further fta^neritation 
within the civil service. 
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HUMAN CAPITAL 

COD’S CIVILIAN PERSONNEL 
STRATEGIC MANAGEMENT AND THE 
PROPOSED NATIONAL SECURITY 
PERSONNEL SYSTEM 


Why GAO Did This Study 

People are the baait of an 
cwganixadon's abUKy to perfonn Its 
miaalon. Yet a key challenge for 
the Department of Defense (OOTX 
as for many federal agencies, is to 
strategically manage Its human 
capital With about 700,000 ctvihan 
employees on its payroll. DOD b 
the second largest federal employer 
ofeivUiaitsintheMtioa Although 
downsized 38 percent between 
fiscal years and 2002, li^ 
workforce has taken on greatK 
roles as a result of OOD's 
restructuring and transformation. 
DOD's prt^tosed Natlortai Securily 
Personnel fiystem (NSF3) would 
provide for wide-ranging changes 
In DOD's civilian personnel pay and 
performaitce management, 
colkettve bargaining, rl^tsizing. 
and other human capital areas. The 
NSPS would eiuble DOD to 
develop attd iraptement a 
eandatbit DOD-wtde civUtan 
personnel system. Given the 
massive size of DOD, the proposal 
has important precedent-setting 
irtipUcattotis for federal human 
capital management attd 0PM. 

This testimony provides GAO% 
prelimlnaiy observatiors on 
aspects of DCO's proposal to make 
ch^es Co its crvUian personnel 
aystem and discusws ttte 
tmplicatiocu of such chaitges for 
govemmentwide human capital 
reform. Past repotts have 
contained GAO’S views on what 
remains to be done to ^ing about 
lasting soludoos for DOD to 
Strategically manage its human 
capital DOD has not always 
concurred with our 
reccmmendadOTxs. 

mnnr.gH.gewArolOlcVpetrptTGAO-aS-eSST. 
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What GAO Found 

DOD's lack ot attention to force shaping during tta down^zlng in the early 1990s 
has resulted in a workforce that te not balanced by age W eiqrwicmce and thu 
puts at risk the orderly transfer (rf institutional knowledge. Rtunan c^iital 
challenges ate sevne in certain areas. For example, DOD has downsized its 
acquisition workforce by aliitost hall Motethan6Qp«centofthewori[force 
will be eligible to retire by 2(X)6. In additkm, DOD facamaior succession 
pUnning challenges at various leveto within the dQWtmer^ Abo, tnnce 1987, 
the industrial workforce, such as depot maintenance, has been reduced by about 
66 percetu, with many of the remaiidng enqrl^ees nearing retirement, caUlng 
intoquestlonthelonger-tetmviabiliDroftheworkfotce. DOD is (me of fire 
agencies that has begun to address human capital cballMtges through strategic 
human cental plaitning. For example, in April 2002, DOD publbhed a 
department wide strategic plan for civilians. Although a pcmitive step toward 
fostering a more strategic approach toward human eapital mansgemein, the plan 
B not fully aligned with the overall mission of the department or results 
Mlented. tn addition. H was not mtegrated with the mOitaiy and contractor 
peiaonnei plarming. 

We strongly support the correept of modernizing federal human capital pc^ides 
within DOD and the federal government at large. Providing reasonable 
flezibUity to managetttene In thb critical area b appropriate provided a deq ua te 
safepianb are In place to prevent abuse. We beUeve that Congress should 
consider both governmertewide aitd selected agency, iiKludlng DOD, changes to 
address the pressing human capital bsuea confitmting the federal goverrunent 
In thb regard, many of the basic priiteiples underlying DOD's cIviBan human 
cental propoMb have merit at«l deserve serious cottslderaiion. At the same 
time, many are not unique to DOD and deserve broader constdenOon. 

Agency-specific human capital reforms ahould be enacted to the extent that the 
problema being addressed and the solutions u0ered are specific to a particular 
agency (e.g., military petsonitel reforms fox DOD). Several ofthe preposed DOD 
reforms meet thb test At the same time, we bebeve that Congress should 
corr^der Irtcorpontiiw additional safegiurda tn ccnnection with several of 
DOD's iwcpposed reforms. In our view, it would be preferable to enpkv a 
government-wide approach to address certain flexlUIities that have broad-based 
^^plication artd serious potential ItTpbcatlotb for the ctvU service aystem, tn 
general, and the Office of Petsoruiel Management (OPW, Ih paitiei^. We 
beUeve thatseveral of Ihe reforms that DOD b propoaing foil into thb cat^my 
(e.f., iwoad-bajiding. pay for performance, re-empk^ment and penaton oSset 
walvets). In these aiwationa. It nwy be prudent and tmferable tor the Congress 
to provide such authorities on a govemmentwide basb and tn a maiuiw tiist 
assurro that apprtpriate performance management systems and saf^uMds are 
in place before the new authorities are implemented by the reqiecthe agency. 

However. In all cases whether foortr a govenuirentwide sutitoriW or agency 
specific legbistion, In our view, such addltiottai authorities Manild be 
iimdemoded (off operationalized) only whert an agency has the inbUutional 

inTtastructurelnplacetomakeeffectiveuseofthenew authorities. B»edon 

our e]q>erlence. while the DOD leadership has the b^nt and tire ability to 
inplenient the needed knbastructure, it b not consbtentiy tn place within ti» 
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DEFENSE TRANSFORMATION 

DOD’s Proposed Civilian Personnel 
System and Governmentwide Human 
Capital Reform 


Ma^y of the basic piincii^eB underlying DOD's dvilian human e^tital proposal 
have meric and deserve seriotis coomderatioa Hie fediaal personnel sj^tem is 
clearly broken in critical i«q>ecls — designed for a time and workforce of an 
earher era and not able to meet the needs end challenges of our cunent 
changing and loicmledge^Msed eitvircmmenL DOD'sprc^osrd recognizes ih^ 
as GAO has st^ed and the experiences of leading public sector organizations 
here and abroad have found, sbategic human capital management must be Che 
oenteipiece of any serious government tzansfonnstion effi^ 

More generally, horn a conceptual standp^nt, GAO stroitgly supports the need 
to expand broad banding and pay f^ performance4>ased systems in the federal 
governmertt However, moving too qiUckfy or ptematurely at DOD or dsewhere, 
can significantly raise the risk of doing it wrong- This coi^adso serve to 
severely set back the iegidmale need to move to a more performance- and 
rescdts^ased system for the federal government as a wltole. ‘nius.whileitls 
imperative that we take steps to better link employee pay and other pnsonnel 
demons to perfonnance across the federal government, how it is doite, when it 
Is dofte, and the basis on which it is done, can malm all the ditfenncs in whtiho’ 
or notwe are successful One key need is to modonite perfonnance 
management systems in executive agencies so that they are capable of 
supporting more performance-based pay at>d other personnel decisions. 
Ur^ortunusly, based on GAO’s past work, most exisdng federal perfonnance 
^Kidasl systems, iiKluding a vast malotily of DOD's systems, are not cutrendy 
dek^ed (o supprst a meaningful perfoimme-based pay system. 

The critical ciuestions to consider are should DOD andfor other agencies be 
granted broa^based exemptions from esdsting law, and If so, on what basis? Do 
£>00 and odwr agencies have the inaUtuUoiuJ irtfrastructurs in place to make 
etfecdveuseofanynewauthoiltiss? This institutional infrastructure includes, 
at a mlnlmuia, a human coital planoiitg process that integrates the agency's 
human capiul policies, strstepes. and programs with Its program goals and 
mis^afl, artd desired outcomes the ci^abUities to effectively develop and 
implement a new human capital sytieir^ and. importantly, a set of adetjuate 
safeguards, including reasonable UaRsparency and appropriate accouritabilily 
me<diBniams to ensure the fair, effective, and credible im^mentation of a new 
^stein. 

In GAO'S view, as an alternative to DOD's proptsed ai^roach, Ctmgresa should 
consdder providing goveirunentwide broad bwding and pay for petfotmance 
authorities that DOD and other federal agencies can use provided th^ can 
demonstrate that they have a performance management systm In place that 
meets certain statutory standards, that can be ceitlfied to by aquahOed and 
hrdqrendentpar^, su^ as OFM, within prescribed tiraefiaittes. Congress 
duxdd also consider estabhahlng a govemmentwide hind elHseby agoides, 
baaed on asound buaitwas case, could apply for funding to moderolze their 
perfonnance management systems artd ensure drat those systems have adequate 
safeguards to prevent abuse. This approach would serve as a positive st^ to 
promote Id^i^reifoimiitg organizations throughout the federal government 
while avoiding further human capital policy feagmentatian. 
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DOD CIVILIAN PERSONNEL 

improved Strategic Planning Needed to 
Heip Ensure Viability of DOD’s Civiiian 
Industrial Workforce 


Why GAO Did TMs study 
Between 19S7 and 2002, the 
Deputment of Defense (DOD) 
downsiied the civilian workforce In 
27 key industrial facilities by about 
S6 percent. Many of the reniainins 
72,000 wmIcms are nearing 
retirement in recent yeara QAO 
has identified ahottcomlngs in 
DOD's strate^c ptannlng and was 
asked to deteanlcte (1) whethu^ 
DOD has implemented our piiot 
recomm^id^on to develop and 
implment a depot maintenance 
strategic plan, the extent to . 
which the services have developed 
and tmptemented compr^ten^ve 
stratagic wwltforce plans, and 
(3) '■rtuu challenges adveraely 
affect DOD's worlc^^rce ptaniung. 

mEEEEB&m 

QAO recommends that the DOD 
complete revWons to core poikv, 
promulgate a schedule for 
completing core computations, and 
complete depot soategic planning: 
develop aplM for arsenals and 
ammunition plants; devekv 
strategic woridorce plans; and 
coordinate the iroplementation 
of Initiatives to address various 
worldorce challenges. DOD 
concurred with 7 of our 6 
tecommendattons; nonconcuiring 
witti two because H believes the 
proposed National SecurlQr 
Personnel System, which was 
submitted to Congress as a pari of 
the DOD transformation leglstation. 
win take care of these problems. 

We believe it la premature to 
assume this system wiS (i) be 
approved by Congress as proposed 
and (2) resolve these issues. 

w«iW.9SO,gov/cgM)*V9eW7QAO.«-*T2. 
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What GAO Found 

DOO has not implemented our October 2001 recommendation to develop 
and inqilement a DOD dq>ot strategic plan that would deUite^ workloads 
to be accomplished in each of the services' depots. The DOD depot system 
has been a key pari of the department's plan to support military systems in 
the past, but the increased use of the prirote sector to perform this woric has 
decreased the role of these activities. While title 10 of the U.a code requim 
DOD to retain core capability and also requites that at least 60 percent of 
depot ntaintenanee funds be spent for pubUc>sector performance, questions 
remain about the future role of DOD dqioCs. Absent a DOD depot strU^c 
plan, the services have in varying degrees, laid out a framewOTk for strategic 
depot planning, but this planning is not comprehensive. Questkms also 
remain about the fiiture of arseimls and ammunition plants. QAO reviewed 
workforce planning efforts tor 22 maintenance d^>ots, 3 arsmials. and 
2 ammunition plants, which employed about 72,000 civilian workers in fiscal 
year 2002. 


The services have not devekqied and Implemented strate^ workforce plans 
to position the civilian workforce in DOD industrial activities to meet future 
requirements. While workforce plaiming is done for each of die industrul 
activities, generally it is shortpCeim rather than strategic. Further, woritforce 
planning Is laclting In other areas that 0PM guidance and high-perfoimlng 
organisatiiHts identify as key to successful workforce planning. Service 
workforce planning efforts (1) usually do not aaseas tte competencies; 

(2) do not devdop comprehensive retention plans; and (3) sometimes do not 
devdc^ performance measures and evaluate workforce plans. 

Several challenges adversely affect DOD's workforce planning for the 
viaMlity of ita civilian depot workforce. P'im, given the aging depot 
workforce and the retirement eligibUity of over 40 percent of the workforce 
over tile next 5 to 7 years, the services may have difficulty maintaining the 
depots' viability. Second, the services are having difficulty implementing 
multisldlilng— an industry and government best practice for improving the 
QerdbUity and productivity of the woricforce— even though this technkpie 
couW help d^t planners do mc*e with fewer employees. Finally, Increased 
training funding and innovation in the training program will be essential for 
revitalizing tite aging depot workforce. 
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DEFENSE TRANSFORMATION 

Preliminary Observations on DOD's 
Proposed Civilian Personnel Reforms 


Why GAO Did This Study What GAO Found 


DOD ia in the mktet of a major 
transfcuin^on effort Inctoding a 
number of ifudatives to Cranafom 
its forces and Improve its business 
<^>eraaoiis. DOD's legislative 
initiative would provide for major 
dtanges in the civilian and milltaiy 
human capital management, make 
major B^usDnents in the DOD 
acquisiUon process, affect DOD's 
orgsfuzatlcm structure, and change 
DOD's reporting requirements to 
Congress, among other things. 

DOD's proposed National Security 
Personnel System (NSPS) would 
provide (Of widerangtng changes 
in OOD's civiJian personnel pay and 
performance management, 
collective bargairung, rightsizing, 
and a varlecy of other human 
caphaJ areas. The NSPS would 
eiudile DOD to develop and 
implement a consistent DOD-vdde 
cjvUian persmuiel system. 

This testimorty provides GAO'S 
prelimiiuo' observations on 
aspects of DOD’s legislative 
proposal to make changes to its 
civilian personnel system snd 
poees critical questions that need 
to be considered 
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Many of the basic principles underlyiitg DOD's chdiian human capUal proposals 
have tn«it and deserve serious considetstion. Tlie federal personnel system is 
ideariy broken in critica] ieq>ects— designed for a time and workforce of an 
earlier era and not able to meet the needs and challenges of our current rapidly 
chaitgii^ arid knoudedge-based environment DOD's peopoeal recognizes that, 
as OAO has stated and the experiettces of leading public sector organizations 
here and abroad have foimd strategic human capital man^emerd muirt be the 
centetpiece of any serious govenonent transformation ^ort 

More generally, from a conceptual stimdpolnt, GAO strcHtgly siQiports the need 
to expartd broad banding and pay for performance-based systems in die federal 
govemmeiu. However, moving loo quickly or prematurely at DOD or elsewhere, 
can sfgiUlicantiy raise the risk of dot^ it wrong. This could also s«ve to 
severely set back the legitimate need to move to a mors performance and 
results- based system for the federal government as a whole. Thus, while it is 
bnpterailve that we take steps to better Unk enq>loy«e pay and other p«8onnet 
deports to perfonnance across the federal government how it is done, when it 
is dtme, aitd the basis on which it is done, can make all the difference in whether 
or not we are successful In our view, one key need is to modernize 
perfoimance management systems in exectiUve agerreies so that they are 
capable of supporting more performarKe-based pay and other personnel 
decisions. UnfMtunately, based on GAO's past work, most existing federal 
petfonnsnee appratsal systems. Including a vast maioiity of DOD's systems, ore 
not cufTwtiy designed to sut^pxiTt a meaningful performance-based pay system. 

The crkical questions to consider are: should DOD andfor other agencies be 
granted broad-based exemptions from existing law, and if so, on what basiB,- and 
iHiether they have the tnstibitioital infrasijueture in place to make effective use 
of the new authorities. This Institutional infrastructure Includes, at a miitimum, 
a human capital planning process that integrates the agency's humarr capital 
policies, strategies, and programs with Us program goals and mission, and 
desired outC(Mnesi the capabilities to effectively devel^ and implement a new 
human capital system; and, importantly, a set of adequate safeguards, including 
reasoiutble transparency and appropriate accountablli^ mechanisins to Mtsure 
the fair, effective, and credible implemenlation of a new system. 

In our view, Coitgress ^unild consider providing govemmentwide broad banding 
and pay for performance authorities that DOD and other federal agencies can 
use provided they can demonstrate that they have a performance management 
system in place that meets certain statutory standards, which can be entiled to 
by a quaUTied and independent par^, such as 0PM, within prescribed 
timeframes Confess should also consider establishing a govemmmtwide fund 
wheretqr agencies, based on a sound bumness case, could apply for funding to 
modernize ttieir performartce management ^tenw and ereura that those 
systems have ad^ate safeguards to prevent abuse. This approadi would serve 
as a po^tive step to promote highiperfonning carganizations throughmit tlw 
federal gownment while avoiding frapnentstion within the executive branch in 
the critical human capital area. 
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Why GAO Did This Study 

live Department of Defwse’s 

tivtUan efliptoyeee ploy key 
roles tn such areaa w defense 
policy. Intetlisence, firvanee, 
acquisitlans, end weapon ^teras 
mauvtenance. Although downaaed 
38 percent between Oacal years 
1089 and 2002, this worltforce haa 
taken on treater roles as a result 
OOD's rescnicturing and 
mnsfonnatlon. Reipondinsto 
consreasional c«i£eiiB about the 
quality and quanctty of, and the 
strategic planning fte the clviltan 
workforce, GAO detetinliwd the 
following for OOD, the tnUitaiy 
services, and selected defense 
agencies (1) the extent of top4evel 
leadenhip invcdvetnent In civilian 
strategic planninft (2) whether 
elements In dvilian strategic plans 
are aUgned to the overall mission, 
focuaed on results, and based on 
currant and future civtUan 
workforce data; and (3) vrtvedier 
clvUian and nvlUtary psaonnel 
stnte^c plans or sourcing 
initiatives ware mtegnted. 


CAO cecmunends OOD improve 
the departmentwide plan to be 
ndsalw aUgned and rasuttS' 
oiioued; provide giddance to align 
cwnponent- end d^vartmenUevel 
human capital ttate^c plans; 
devek^ data on future civilian 
workforce needs; and set nvile- 
stones f^ integrsting mlUtaiy and 
civiUan worldoroe plans, Uktng 
contractors Into cwsIderaUon. 
DOD comments were too late to 
include in this report but are 
included In CAtX»490R 
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DOD PERSONNEL 

DOD Actions Needed to Strengthen 
Civilian Human Capital Strategic Planning 
and integration with Military Personnel 
and Sourcing Decisions 

What GAO Found 

Generally, civilian personnel issues ^^ar to be an merging priori^ among 
top leaders in DOD and the defense components. Although DOD began 
downsizing its civilian workforce more than a decade ago. It did not take 
acCM) to strategicaliy address challoiges affecting five dvillsn workforce 
until It issued Its civilian human capital stnte^ plan in April 2002. 

Top-level leaden in the Air Force, die Marine Co^, the Def««se ConOact 
Management Agency, and the Defense Finance Accounttng Service have 
initiated {banning efforts and are working in partnership with their civilian 
human capital professionals to develop and implement civilian strate^c 
|dan^ such lesdeRhip, however, was increasing in the Army and not as 
evident in the Navy. Also. E>OD has not provided guidance on how to 
integrate Uie components' plans with the departmmt-kivel plan. Hi^)4et%l 
leadership is critical to diluting reforms and obtainhvg resources for 
successful urqvlementation. 

llie human capital strata^ plans GAO reviewed for the most part lacted 
key riments found in fully developed plans. Mort of the civilian human 
capital goals, (Ajectives, and inititfives were not expUdtly alibied with the 
overan^iing mi^ons of the organizations. Consequently, DOD and the 
components cannot be sure that strategy goals are properiy focused on 
mission achievement Also, none ofthe plans contained results-oriented 
performance measures to assess the Impact of their civUian human cafdtal 
initiatives (Le., programs, policies, and processes). Thus, DOD and (he 
components cannot gauge the extent to which their human capital initiatives 
contribute to achlevmg their organizations’ irtission. Finally, tlM plans did 
not contain data on the sklUs and competencies needed to successfully 
accomplish future missions; therefore, DOD and the components risk not 
being able to put the right people, in the right place, and at the right time, 
which can result in diminished accomplishment of Che overall defense 
misaion. 

Moreover, the civilian strategic plans did not address how the dvilian 
worlffbrce wUl be integrated with their military counterparts or sourcing 
kudaUves. DOD's three human capital scrate^c plans- two midtaiy and one 
civilian-were prepared separately and were not Integrated to form a 
seamless and comprehensive strategy and did not address how DOD plans to 
link Us human capital initiatives with Its sourcing plans, such as ^orts to 
outsource non-core responsibUitiea Hie components’ civilian plans 
acknowledge a need to integrate planning for civUian and miUtaiy 
personnel— taking into consideration contractors— but have not yet done so. 
Without an integiied strategy, DOD may not effectiveiy and effidenOy 
allocate its scarce resources fOr optiin^ readiness. 
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GAO’s Mission 

The Government Accountability Office, the audit, evaluation and 
investigative arm of Congress, exists to support Congress in meeting its 
constitutional re^onsibilities and to help improve the performance and 
accountability of the federal government for the American people. GAO 
examines the use of public fimds; evaluates federal programs and policies; 
and provides analyse, recommendations, and other a^istance to help 
Congress make informed oversight, policy, and funding decisions. GAO’s 
commitment to good government is reflected in its core values of 
accountability, integrity, and reliability. 

Obtaining Copies of 
GAO Reports and 
Testimony 

The fastest and easiest way to obtain copies of GAO documents at no cost 
is through GAO’s Web site (www.gao.gov). Each weekday, GAO posts 
newly released reports, testimony, and correspondence on ite Web site. To 
have GAO e-mail you a list of newly posted products every afternoon, go to 
www.gao.gov and select “Subscribe to Updates.” 

Order by Mail or Phone 

The first copy of each printed report is free. Additional copies are $2 each. 

A check or money order should be made out to the Superintendent of 
Documents. GAO also accepts VISA and Mastercard. Orders for 100 or 
more copies mailed to a single address are discounted 25 percent. Orders 
should be sent to: 

U.S. Government Accountability Office 

441 G Street NW, Room LM 

Washington, D.C. 20548 

To order by Phone: Voice: (202) 512-6000 

TDD: (202)512-2537 

Fax: (202)512-6061 

To Report Fraud, 
Waste, and Abuse in 
Federal Programs 

Contact: 

Web site: www.gao.gov/fraudnet/fraudnet.htm 

Ei-mail: fraudnet@gao.gov 

Automated answering system: (800) 424-5454 or (202) 512-7470 

Congressional 

Relations 

Gloria Jannon, Mana^g Director, JarmonG@gao.gov (202) 512-4400 

U.S. Government Accountability Office, 441 G Street NW, Room 7125 
Washington, D.C. 20548 

Public Affairs 

Paul Anderson, Managing Director, AndersonPi@gao.gov (202) 512-4800 

U.S. Government Accountability Office, 441 G Street NW, Room 7149 
Washington, D.C. 20548 


PRINTED ON RECYCLED PAPER 




44 


Mr. Porter. Thank you, Mr. Walker. I appreciate you mention- 
ing those three key areas that I know that my friend and colleague 
from Illinois pointed out in his opening statement. And I expect 
you will probably have some more questions with regard to those, 
and I will wait for some of those questions. 

But I have had an opportunity, since we last had a hearing and 
since we chatted, to look at some of the information that you pro- 
vided regarding the Deputy Secretary of Defense for Management, 
and I know you touched upon it in your closing comments. Even 
beyond today’s hearing, I look forward to looking closer at that. I 
think it’s critical in some shape or form that a person of this capac- 
ity become a part of the process. My concern is that at what point 
does that happen, and what would be optimum as we are looking 
at, you know, the pay-for-performance change; first change, as I 
said, in 50 years. 

At what point should we be spending more time on that Deputy 
Secretary of Defense? Should that be parallel to what we are doing 
today? 

Mr. Walker. Well, I have mixed emotions about this, Mr. Chair- 
man, because on the one hand the President, as you know, has an- 
nounced his intention to nominate Gordon England, who is the in- 
dividual I referred to before, as Deputy Secretary of Defense. And 
let me say for the record that in my own actions with Secretary 
England, I believe he is a first-rate professional, and I believe 
that’s an excellent nomination. 

At the same point in time, I also believe that the existing Deputy 
Secretary job is a full-time job, and that there is — continues to be 
a need for a Deputy Secretary for Management, this chief manage- 
ment official if you will, to focus on the business transformation. 
I doubt that there’s a human being on the planet that can basically 
deal with both of those jobs. Each of them are full-time jobs. The 
stakes are too high for us not to get NSPS right. The stakes are 
too high for us not to make, you know, progress with regard to the 
other major business transformation challenges within the Depart- 
ment of Defense, such as financial management, information tech- 
nology, supply chain management, etc. And I think it’s going to 
take somebody like this chief management official at the right level 
for — enough time with a proven track record of success in order to 
be successful. 

Mr. Porter. Yes. 

Mr. Walker. So now is what I would say, Mr. Chairman. 

Mr. Porter. Now is the time. 

How would you envision this position being different from the 
newly created Chief Human Capital Officer? 

Mr. Walker. My view is that the new Chief Human Capital Offi- 
cer would report to this position, that a number of key players who 
are involved in the business side of the Department of Defense 
which should inherently not be political. I mean, there might be po- 
litical appointees, but you need to make sure that you have the 
right type of business infrastructure in place no matter who the 
President is, no matter who the Secretary of Defense is, and no 
matter which party controls the White House or Capitol Hill. 

And so my view is that the Chief Human Capital Officer would 
report to this person and would work in partnership with this per- 
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son as well as other key players, not just the under secretaries, but 
also the service secretaries and other key players in the Depart- 
ment in order to take a more strategic, a more integrated, and a 
more, you know, departmentwide approach to this and other key 
initiatives within the Pentagon. 

Mr. Porter. Do you think that CHCO, or the Chief Human Cap- 
ital Officer, is going to have the tools and the ability to manage the 
change to NSPS? 

Mr. Walker. I think first we have to recognize that, you know, 
that modernizing your human capital policies and practices is abso- 
lutely key to the overall transformation effort within the Depart- 
ment, and that while the Chief Human Capital Officer will play a 
critically important role, this is so important to the mission of the 
Department of Defense that even the Secretary of Defense needs to 
allocate some time to this effort. 

And the communications strategy, while it might end up, you 
know, involving the Deputy Secretary or Deputy Secretary of Man- 
agement as playing a key role along with the CHCO, you have to 
involve a number of different line and functional heads, as well as 
the Secretary, in this effort. 

I mean, you know, the stakes here are key, not just for the De- 
partment of Defense, but also for our overall Civil Service reform 
effort. I mean, we are dealing with a huge part of the Federal work 
force, and it’s really critically important that we get this right. 

Mr. Porter. I had an opportunity to meet with some of the man- 
agers yesterday and had kind of a question-and-answer session. I 
think I touched upon it at our last hearing. I know there are a lot 
of folks that are concerned. And now we are talking close to 
600,000, 700,000 people in DOD and certainly those in Homeland 
Security. 

But I want to reiterate what you mention in your summary, that 
we have to have these safeguards in place to prevent abuse. We 
have to. It’s our responsibility, and it’s critical that it be high- 
lighted in your report. 

Also the process for continuing involvement by the employees, I 
think that, again as you pointed out in your report, it’s an area of 
weakness. 

And as my colleague said from Illinois, we have to make sure 
that some of these things are done in writing so that people under- 
stand. 

I know this isn’t a question, it’s more of a comment. In my short 
tenure as chairman, I am learning that in many departments, 
agencies, I question who is in charge. And I think the system has 
allowed itself to evolve into a lot of this, a lot of finger-pointing. 
And at least I believe in the watch of this subcommittee, we don’t 
want to create more finger-pointing; we want to have somebody in 
charge so they are held accountable, so that they can respond to 
these employees that need help, to those managers that want to 
train and make sure there is ample training material. 

Again not a question, more a comment. I appreciate what you 
have had to say today. 

Mr. Walker. If I can followup real quickly on that. With regard 
to the overall business transformation effort within the Depart- 
ment of Defense, of which NSPS is a subset, a very important sub- 
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set but only in a piece, the answer is nobody is in charge. That’s 
the honest answer right now at the Department. I am talking 
about the overall business transformation process. 

And you talk about concerns. It is very understandable that 
there would be broad-based and serious concerns about the type of 
changes that are being proposed here. Quite frankly, there were 
broad-based and serious concerns when these same type of changes 
were proposed at the GAO. I mean, these are fundamental philo- 
sophical changes. But just because they are complex, just because 
they are controversial, just because they are a concern, doesn’t 
mean that we shouldn’t proceed. We must proceed. But how do we 
proceed? You know, what basis we proceed, and to make sure that 
it is based upon a constructive and interactive approach that we 
have these actual — these principles and safeguards in place, and 
that we have reasonable transparency; that’s critically important. 
But we must proceed. But how we do it matters. 

Mr. Porter. Thank you. Mr. Davis. 

Mr. Davis of Illinois. Thank you, Mr. Chairman. 

Mr. Walker, let me thank you. As always, I look forward to your 
insight into your testimony, and I agree with you totally that the 
conceptual framework, I think, is excellent. I also agree with your 
assessment of Mr. England. 

But I think that some of these things have to be codified in such 
a way that it doesn’t matter, to some degree, who the individuals 
might be relative to the implementation, but that the codification 
is there. You have consistently testified that human resource sys- 
tems must be transparent and credible. I mean — and I have cer- 
tainly appreciated that position. 

And you have also indicated that you believe that employees 
must have confidence in the system if you are going to have the 
kind of work force, the kind of morale, and the kind of productivity 
that you are expecting. 

Would you say that verbal communications could be good enough 
to create that kind of environment and those kinds of confidences 
in the employees? 

Mr. Walker. Well, verbal communications need to occur, and 
they should occur on a frequent basis throughout the year, but I 
believe that you have to have some written expectations. 

And part of that has to do with seriously considering a com- 
petency-based approach as a means to move forward with regard 
to any new performance appraisal system. 

I know that we at GAO adopted that, and I know others have 
followed a similar approach, including most recently the Defense 
Intelligence Agency, which ended up adopting a number of our 
competencies. And what we found is a competency-based approach 
is a way that can help to set expectations and help to assure a rea- 
sonable degree of consistency, you know, not only within units but 
also across units in a given department. 

So I think you need to have written expectations, but that should 
be supplemented with frequent oral communications. 

Mr. Davis of Illinois. And you indicated, so — to answer another 
question that I sort of had in mind — and so that you would suggest 
that DOD look seriously at some of the policies and practices that 
your agency has established and been making use of and encourage 
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them to follow suit or to certainly look at what you have done more 
as a model than what they have perhaps recommended? 

Mr. Walker. Well, Mr. Davis, we are not perfect, and we never 
will be. Nobody is. I think that, you know, we have had a consider- 
able amount of experience here, both as it relates to the policy 
framework as well as it relates to the process that should be em- 
ployed to try to get to a positive outcome. 

And in fairness, the DOD and DHS are talking with our people, 
and they are trying to be informed by that. And I hope that when 
they end up engaging in the meet-and-confer process, and I hope 
that when they end up filling in a number of the important details, 
some of which I mentioned, some of which you mentioned, some of 
which the chairman mentioned, I hope that in doing that, it will 
be informed in part by what they learn from us and others, because 
there are a number of important details that have to be filled out. 

And if I can come back to your comment about institutional ver- 
sus individual, that’s a critically important point. The fact of the 
matter is we are talking about doing something here that will span 
beyond any individual and beyond any administration. 

And just as I think it’s important that we keep that concept in 
mind for the National Security Personnel System, I also think it’s 
important that we keep that concept in mind with regard to the 
chief management official, because we need to institutionalize that 
as well, because we don’t know who the next set of players might 
be. 

Mr. Davis of Illinois. Can you think of anything that agencies 
would have to fear by doing that? I am saying sometimes, you 
know, people see demons and things if they open them up a bit. 
Can you think of anything that they would have to fear from em- 
ployees? 

Mr. Walker. Well, obviously anytime you provide more discre- 
tion, people are concerned about how that discretion is going to be 
used, and want to make sure that discretion is not going to be 
abused. 

There is little doubt in my mind that the DOD and that — you 
know, in this particular case, are wanting to get reasonable flexibil- 
ity, but they are not wanting to abuse employees. It would be to- 
tally counterproductive to do that. But in order to be able to 
heighten the degree of confidence that that won’t be done, it just 
reinforces the needs for the safeguards. It reinforces the needs for 
more specificity. It reinforces the need for, you know, more written 
documentation and adequate checks and balances; that that not be 
based upon a promise but it actually be written and codified, if you 
will. 

Look, no matter what the final rules are, there will be a signifi- 
cant percentage of the work force that will remain concerned. And 
part of that is because we are moving from a system whereby, 
under current law, 85 percent-plus of all pay increases have noth- 
ing to do with skills, knowledge, and performance. It’s on autopilot. 
And we are moving from a system where, even if you perform at 
an unacceptable level — where we don’t have that many people who 
do — ^but even if they perform at an unacceptable level, they are en- 
titled by law to that 85 percent of the annual increase. And so that 
by itself is going to cause a great degree of concern. 
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But as I said, that doesn’t mean we shouldn’t move forward. 

Mr. Davis of Illinois. Thank you very much. And I think I have 
some of that 85 percent who work for me who — and we want to 
change it. 

Mr. Porter. I don’t think I will comment on that, Mr. Davis. We 
will leave that for you. 

Mr. Walker, on page 20 — and you don’t need to turn to page 20 , 
but it has to do with resources for implementing the new system 
and training and helping change this culture — ^you said 85 percent 
has nothing to do with performance. 

Could you spend a little more time this afternoon talking about 
the training aspect and where you see the strengths and weak- 
nesses are of the plan regarding the training, making sure the 
managers are trained and employees are trained so they can un- 
derstand how they can achieve these higher levels of performance? 

Mr. Walker. Well, first, we haven’t done an in-depth study of 
their training plan. Frankly, I don’t know that they have an in- 
depth training plan for us to study yet. I will say this: that based 
upon our own experience, which I know best, it takes a consider- 
able amount of time and it takes a considerable amount of re- 
sources to be able to not only help explain what you are doing and 
why you are doing it, but how to do it. 

Again, they have to come up with a modern, effective, credible, 
and hopefully validated performance appraisal system; that, after 
you do that, you have to train not just the managers who will rate 
employees, but also the reviewers who will review the ratings, and 
also the employees who will be rated based upon these standards, 
and also the other key players who will have some role to play with 
regard to the checks and balances. 

We spent a considerable amount of time and money after we 
ended up designing the system and training all those different key 
players in what their role was and what we were trying to accom- 
plish out of this system and what type of, you know, safeguards 
and means that we had in place to try to achieve all of our objec- 
tives. 

My understanding is, just through a note that’s been passed to 
me by one of our very capable staff, is that the plan hasn’t been 
developed yet, which doesn’t surprise me, because it’s hard to de- 
velop the plan when you don’t have the system yet, you know. But 
no doubt it’s — you know, the Department contemplates that there 
will be extensive, you know, training efforts. 

Mr. Porter. And with your assistance as this unfolds, I would 
like to put a microscope under that so we watch as that unfolds, 
so that there is proper training and the funding of that training. 
But I would appreciate your assistance in that area. 

Mr. Porter. Another question. You know, when I go back to the 
district, I am asked frequently about homeland security, inter- 
national security, because its still in the hearts and minds of indi- 
viduals as they are going to work every day; they go to the airport, 
and there’s extra security. 

How do you see the NSPS fulfilling the mission of DOD; and 
that’s, of course, the security of the Nation and of the world? Is, 
in fact, this system being put in place going to make our Nation 
a safer place to live and to work and to raise our families? 
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Mr. Walker. I think it can if it is designed and implemented 
properly. Let me tell you why I say that. Because any agency, com- 
pany, or not-for-profit entity is only as good as the people who com- 
prise it. And I think it’s important to recognize that we do need to 
move to more modern or flexible, more market-based and perform- 
ance-oriented human capital systems. That’s critically important. 
We need to do a better job of linking the strategic plan and the de- 
sired outcomes of the Department of Defense with the measures of 
success for the different units that make up the Department of De- 
fense and the individuals who contribute to the mission of the De- 
partment of Defense. 

And I think that to the extent that we can link those and inte- 
grate those and move to a more modern set of human capital poli- 
cies and practices where we are making more decisions based upon 
skills, knowledge, and performance, then there’s no doubt in my 
mind that we will end up resulting in more positive outcomes that 
will enhance value and will mitigate risk. That has clearly been the 
case at GAO, and I think it can be the case in many departments 
and agencies. But it’s, as has been said, not just what you do but 
how you do it that matters. 

Mr. Porter. Thank you. Mr. Davis. 

Mr. Davis oe Illinois. Just actually one question, though. I was 
thinking, when I was a kid growing up, my mother and I used to 
have a lot of serious conversations about her assessment of my per- 
formance. And I remember her telling me one time that I hadn’t 
done much. And I asked her, how much is much? 

And that leads me to the question of how much detail. How de- 
tailed do we need to have things in order to create this transparent 
environment that we are talking about? And I know it’s difficult to 
assess and measure what sometimes you can’t see before you see 
it, but how much detail is necessary? 

Mr. Walker. What I would say, Mr. Davis, is I have found that 
a competency-based approach, where you end up working in part- 
nership with employees to define the competencies that are nec- 
essary for them to be successful and maximize their potential in 
various roles and responsibilities; so you work in partnership with 
the employees to define those competencies, and then you have the 
employees validate what has been come up with such that A, you 
get better buy-in with regard to that and, frankly, you mitigate liti- 
gation risk as well by doing it that way. 

If you do that, and then you couple that with fairly clearly de- 
fined, you know, performance standards — in other words, here is 
what we want you to do and here is what we define as meets ex- 
pectations, and here is how we define as “outstanding,” “role 
model,” call it what you want. That if you do that, you have a very, 
very solid framework for moving forward. And then some of those 
competencies might end up involving competencies like achieving 
results. 

Then, as a supplement to doing this, you must then define what 
do you mean by that? What do the results mean from the stand- 
point of the unit involved, the individual involved? You know, we 
do that at GAO, and the definition of results will vary, based upon 
the department, based upon the unit, based upon the individual, as 
to how can they contribute to overall organizational results. 
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But the competencies and the performance standards provide the 
foundation that can he supplemented with additional information 
where there would be a degree of transparency associated as well. 
But the level of detail, obviously, would vary based upon the indi- 
vidual facts and circumstances. 

Mr. Davis of Illinois. Thank you very much. 

Mr. Walker. Thank you. 

Mr. Davis of Illinois. I really appreciate your testimony. 

Mr. Porter. I just have one additional question, and it’s come up 
a couple of times. It has to do with the Labor Relations Board. The 
question is whether or not having three members appointed by the 
Secretary of Defense really provides an independent review. Do you 
feel that the Department can establish an independent committee 
to review the employee problems? 

Mr. Walker. I think if they are all going to be appointed by the 
Secretary of Defense, there has to be a process for determining who 
the candidates are from which the Secretary will select. There has 
to be a participatory process there where you are providing reason- 
able assurance that there’s going to be some degree of balance on 
that Board, where employees and/or their representatives have 
input to that process. I also think it’s important to have term ap- 
pointments and very stringent standards for removal once the per- 
son is appointed. 

We have at the GAO something called the Personnel Appeals 
Board. That is something that was established late in the 1980’s 
to provide credible, reliable, independent and external review body 
for our employees. In the interest of full and fair disclosure since 
day one, the Comptroller General has appointed the members of 
that board. 

However, how we go about it is very important. We do have a 
consultative process. We do try to achieve balance. There are fixed 
terms, and people cannot be removed, you know, once they have 
been appointed. In fact, I can’t remove them. They can only remove 
themselves, their colleagues can remove them, if they are — if there 
is a dereliction of duty or some other aspect. 

So I think, you know, it’s possible for it to work if you address 
the issues that I talked about. But I don’t think they have been 
adequately addressed yet. 

Mr. Porter. Thank you. Again, we appreciate you being here 
and providing your insights, we look forward to continued commu- 
nications on these topics. We appreciate it. 

Mr. Walker. Thanks. I will stay for a little while, but I won’t 
be able to stay for the whole time. 

Mr. Porter. I understand. Thank you. Thank you. 

I would now like to invite our second panel of witnesses to please 
come forward to the table. 

I will first have opening statements by the Honorable Charles S. 
Abell, Principal Under Secretary of Defense, Personnel and Readi- 
ness. Following Mr. Abell will be Mr. George Nesterczuk, the Sen- 
ior Policy Advisor on the Department of Defense, U.S. Office of Per- 
sonnel Management. And finally we will hear from the Honorable 
Neil McPhie, the chairman of the U.S. Merit Systems Protection 
Board. 
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I would like to begin today by recognizing Mr. Abell. Mr. Abell, 
thank you very much, and you will have 5 minutes. 

STATEMENTS OF CHARLES S. ABELL, PRINCIPAL DEPUTY 
UNDER SECRETARY, PERSONNEL AND READINESS, DEPART- 
MENT OF DEFENSE; GEORGE NESTERCZUK, SENIOR POLICY 
ADVISOR ON THE DEPARTMENT OF DEFENSE, U.S. OFFICE 
OF PERSONNEL MANAGEMENT; AND NEIL A.G. McPHIE, 
CHAIRMAN, U.S. MERIT SYSTEMS PROTECTION BOARD 

STATEMENT OF CHARLES S. ABELL 

Mr. Abell. I thank you, Mr. Chairman and Mr. Davis. 

The National Personnel System is a key part of DOD trans- 
formation. We will create a total force, uniformed military and ci- 
vilian employees who share a common vision, who recognize com- 
mon strategic and organizational objectives, and who operate as 
one cohesive unit. DOD civilians are unique in government in that 
they are an integral part of an organization that has a military 
mission, a national security mission. 

DOD civilians are at work side by side with our uniformed mili- 
tary personnel around the world in every time zone, every day. 
NSPS will bring 21st century human resource management to 
these dedicated public servants. 

NSPS has been designed to meet a number of essential require- 
ments. Our guiding principles as we designed them were mission 
first, respect the individual, protect rights guaranteed by law, 
value talent, performance and leadership, and commitment to pub- 
lic service. Be flexible, understandable, credible, responsive, and 
executable, and to balance the HR system interoperability unique 
with the mission requirements and to be competitive and cost-effec- 
tive. We have key performance parameters and implement these 
guiding principles with measurable metrics. 

NSPS was enacted on November 24, 2003. Since January 2004, 
we have been engaged in a process to design the HR appeals and 
labor relations system in an open, collaborative environment in 
consultation with our employees, the unions and other interest 
groups. 

Since January 2004, we have met face to face with employees, 
unions, and interest groups in many settings, as well as main- 
tained two-way communications via written correspondence, cover 
stations, and exchanges of documents. Based on feedback from the 
unions and congressional committees, in March 2004 the Depart- 
ment adjusted the process, established different governance and 
enhanced our partnership with 0PM. 

The proposed regulations published in the Federal Register on 
February 14 reflect the result of this adjusted process. The Federal 
Register notice is the formal notice required by the statute, fol- 
lowed by the 30-day comment period, after which we reviewed the 
comments, and beginning on April 18th, will meet in a meet-and- 
confer process for a minimum of 30 days. 

Mr. Chairman, I stress the word “minimum.” We will devote the 
time necessary to adequately discuss and confer on every issue 
raised during the comment period, and this is where the details 
that so many long for will begin to emerge. We have asked the Fed- 
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eral Mediation and Conciliation Service to assist us in this meet- 
and-confer process. And at the conclusion of the meet-and-confer 
period we will report the results to our congressional oversight 
committees. 

I suspect that we will spend some time today talking about what 
NSPS does. But let me take a minute to talk about what NSPS 
does not do. It does not change the merit system principles that are 
the foundation of the Civil Service system. It does not change pro- 
hibited personnel practice rules. It does not change whistle-blower 
protections nor antidiscrimination laws. It does not modify nor di- 
minish veterans preference. It does not change employee benefits, 
such as health care, life insurance, retirement, and so forth. It does 
reserve due process for employees, and it does not reduce opportu- 
nities for training and professional development. 

On the other hand, Mr. Chairman, the National Security Person- 
nel System will provide a streamlined, more responsive hiring proc- 
ess, simplified pay-banding structure, and will allow us flexibility 
in assigning work, performance-based management, that is linked 
to strategic and organizational goals, and includes accountability at 
all levels. It will give us — allow us pay increase based on perform- 
ance rather than on longevity; efficient, faster features for adjust- 
ing performance and disciplinary issues while protecting due proc- 
ess rights, and a labor relations system that recognizes our na- 
tional security mission while preserving collective bargaining rights 
of the employees. 

Although we plan to implement the labor relations system DOD- 
wide, we intend to phase in the HR system beginning in late sum- 
mer of this year, as we expect full implementation by late 2007 or 
perhaps early into 2008. We recognize that the National Security 
Personnel System is a significant change, but these are necessary 
changes. 

We will meet the challenge of change and change management 
willingly. We are committed to training employees, managers, and 
supervisors. We are committed to the collaborative approach that 
we have used to get to this point. We understand the concern and 
the anxiety of our employees. It would be unnatural if they were 
not concerned or anxious, and we will address their concerns. 

NSPS is the right system, based on the right philosophy, at the 
right time in our history. The Department, in partnership with the 
Office of Personnel Management, the unions, interest groups, and 
our employees, will implement it with efficiency, effectiveness, 
transparency, and sensitivity. 

Mr. Chairman, before I close, I would like to recognize the great 
contributions of my partner, Mr. George Nesterczuk, Dr. Ron Sand- 
ers of 0PM, and Ms. Mary Lacy of our personnel — of our program 
executive office. They have been invaluable to getting us to where 
they are, and they are going to be part of the team that takes us 
all the way home. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Abell follows:] 
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Mr. Chairman and members of the committee. Thank you for the opportunity to 
appear before you to discuss the proposed design of the National Security Personnel 
System. Mr. George Nesterczuk, Senior Advisor on Defense Issues to the Director of the 
Office of Persoimel Management (0PM) and my partner in chairing the NSPS 
Overarching Integrated Product Team joins me today. We are pleased to appear before 
you to discuss the recently published proposed regulations for the National Security 
Personnel System, or NSPS. We wish to formally thank Congress for granting the 
Department the authority to establish, in partnership with OPM, a new civilian human 
resources management system to support our critical national security mission. We take 
this task seriously and recognize the responsibility we have to balance our vital national 
security mission with protecting the interests of our people. 

We also want to thank you as well as Committee Chairman Tom Davis for your 
ongoing support of civilian personnel issues and your desire to not only find ways to 
enhance the way we manage human resources within the government, but also to ensure 
we protect the fundamental merit principles of the Federal civil service. 

The Collaborative Process 

In November 2003, Congress granted the Department of Defense (DoD) the 
authority to establish a new human resources management system, appeals system, and 
labor relations system. The existing systems were designed for a different time. The 
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world has changed, jobs have changed, missions have changed - and our HR systems 
need to change as well to support this new environment. NSPS allows DoD to establish a 
more flexible civilian personnel management system that is consistent with its overall 
human capital management strategy. NSPS will make the Department a more 
competitive and progressive employer at a time when the country’s national security 
demands a highly responsive civilian workforce. The NSPS is a transformation lever to 
enhance the Department’s ability to execute its national security mission. It’s a key pillar 
in the Department’s transformation - a new way to manage its civilian workforce. NSPS 
is essential to the Department’s efforts to create an environment in which the total force, 
uniformed persoimel and civilians, functions and operates as one cohesive unit. 

NSPS has tremendous potential to greatly enhance the way DoD manages its 
civilian workforce, but it is also critical that DoD takes care of its most critical asset - its 
people. The proposed NSPS design follows a set of guiding principles that have acted as 
the guideposts in the process. “Mission First” has been the emphasis, but there is also an 
absolute need to respect the individual and to protect workers’ rights that are guaranteed 
by law, including veterans in the civil service. The new system will generate respect and 
trust; it is based on the principles of merit and fairness embodied in the statutory merit 
system principles, and it will comply with all other applicable provisions of the law. 

In addition to the opportunities that NSPS offers, it presents great challenges. 
Shortly after enactment of the NSPS statute, we initiated contact with union leaders to 
solicit their input. During this time, many stakeholders, including members of this 
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Committee, voiced concerns about our plans and process. In response, the Department 
engaged in a broad, comprehensive review of our design and implementation strategy. In 
January and February 2004, we met for the purpose of exchanging ideas and interests on 
a new labor relations system for DoD. In April 2004, senior DoD leadership approved 
the collaborative process that the Department is using to design and implement NSPS. 
This process was crafted over a period of about three weeks by a group of 25 to 30 senior 
leaders representing various elements within DoD, 0PM, and the Office of Management 
and Budget. Using a bold, innovative approach, the senior leaders used the Defense 

Acquisition Management model as a way to establish the requirements for the ddsign and 

/ 

implementation of NSPS. These senior leaders recommended Guiding Principles and 
Key Performance Parameters (KPPs), which defined the minimmn requirements for 
NSPS. They also recommended establishing a Senior Executive and Program Executive 
Office (PEO), modeled after the Department’s acquisition process. Subsequently, the 
Honorable Gordon England, was appointed by the Secretary of Defense as the NSPS 
Senior Executive, in addition to his duties as Secretary of the Navy, to design, develop, 
establish, and implement NSPS. As the NSPS Senior Executive, Secretary England 
chartered the NSPS PEO as the central DoD program office to conduct the design, 
planning and development, deployment, assessment, and full implementation of NSPS. 
Secretary England designated Mrs. Mary Lacey as the NSPS Program Executive Officer 
to provide direction to and oversight of the PEO, a joint program office staffed with 
representatives fl-om across the Department, including Component program managers 
who are dual-hatted under their parent Component. 
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At 0PM, the Director designated my colleague, Mr. George Nesterczuk, the 
Senior Advisor on Department issues to the Director of 0PM, to lead OPM activities in 
the joint development of the NSPS. The Director received frequent and regular briefings 
on the progress of NSPS and on the status of key policy options across the spectrum of 
authorities granted in the NSPS statute. Subsequently, in periodic reviews, the Director 
exercised policy options, thereby providing guidance to the OPM team. 

An integrated executive management team composed of senior DoD and OPM 

/ 

leaders provides overall policy and strategic advice to the PEO and serves as staff to the 
Senior Executive. The PEO meets with and consults with this team, the Overarching 
Integrated Product Team (OIPT), which I co-chair with Mr. Nesterczuk, eight to ten 
times a month. The Senior Executive convenes meetings with the PEO and OIPT at least 
twice a month to monitor and direct the process. 

Following the April 2004 decision to revise our design and implementation 
process, we initiated a series of additional meetings with the union leaders. Beginning in 
the spring of 2004 and continuing over the course of several months, the PEO sponsored 
a series of meetings with union leadership to discuss design elements of NSPS. Officials 
from DoD and OPM met throughout the summer and fall with union officials 
representing many of the DoD civilians who are bargaining unit employees. These 
sessions provided the opportunity to discuss the design elements, options, and proposals 
under consideration for NSPS and solicit union feedback. A number of these meetings 
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were facilitated by the Federal Mediation and Conciliation Service in order to ensure 
open and robust communication. 

Since April 2004, DoD and 0PM have conducted 10 meetings with officials of the 
unions that represent DoD employees, including the nine largest unions that currently 
have national consultation rights. These union officials represent 1,500 separate 
bargaining units covering about 445,000 employees. These meetings involved as many 
as 80 union leaders from the national and local level at any one time, and addressed a 
variety of topics, including: the reasons change is needed and the Department’s interests; 
the results of Department-wide focus group sessions held with a broad cross-section of 
DoD employees; the proposed NSPS implementation schedule; employee 
communications; and proposed design options in the areas of labor relations and 
collective bargaining, adverse actions and appeals, and pay and performance 
management. 

In keeping with DoD’s commitment to provide employees and managers an 
opportunity to participate in the development of NSPS, the PEO sponsored a number of 
Focus Group sessions and town hall meetings at various sites across DoD. Focus Group 
sessions began in mid-July 2004, and continued for approximately three weeks. A total 
of 106 focus groups were held throughout DoD, including at several overseas locations. 
Bargaining unit employees and union leaders were invited to participate. Focus group 
participants were asked what they thought worked well in the current human resources 
systems and what they thought should be changed. Over 10,000 comments, ideas and 


5 



59 


suggestions were received during the Focus Groups sessions and were summarized and 
provided to NSPS Working Groups for use in developing options for the labor relations, 
appeals, adverse actions, and human resources design elements of NSPS. 

In addition, town hall meetings were held in DoD facilities around the world 
during the summer and fall of 2004. These meetings provided an opportunity to 
communicate with the workforce, provide the status of the design and development of 

NSPS, respond to questions, and listen to their thoughts and ideas. The NSPS Senior 

/ 

Executive, Secretary Gordon England, conducted the first town hall meeting at the 
Pentagon on July 7, 2004. 

In July 2004, the PEG established working groups to begin the NSPS design 
process. Over 120 employees representing the Military Departments and other DoD 
activities and 0PM began the process of identifying and developing options and 
alternatives for consideration in the design of NSPS. The Working Group members 
included representatives from the DoD human resources community, DoD military and 
civilian line managers, representatives from 0PM, the legal commimity, and subject 
matter experts in equal employment opportunity, information technology, and financial 
management. 

The working groups were functionally aligned to cover the six program areas: 1) 
compensation (classification and pay banding); 2) performance management; 3) hiring, 
assignment, pay setting, and workforce shaping; 4) employee engagement; 5) adverse 
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actions and appeals; and 6) labor relations. Each group was co-chaired by an 0PM and 
DoD subject matter expert. Working Groups were provided with available information 
and input from the focus groups and town hall sessions, union consultation meetings, data 
review and analysis from alternative personnel systems and laboratory and acquisition 
demonstration projects, the NSPS statute, the Guiding Principles and Key Performance 
Parameters. Additionally, subject matter experts briefed the Working Groups on a 
variety of topics, such as pay-for-performance systems, alternative personnel systems, 
pay pool management, and market sensitive compensation systems. 

In addition to reaching out to DoD employees and labor organizations, DoD and 
0PM met with other groups who were thought to be interested in the design of a new HR 
system for DoD. DoD and 0PM invited selected stakeholders to participate in briefings 
held at 0PM in August and September 2004. Stakeholder groups included the National 
Academy of Public Administration (NAPA), Coalition for Effective Change, Partnership 
for Public Service, veterans’ service organizations. Federal Managers Association, and 
other non-union employee advocacy groups. 

Before and after these stakeholder briefings, DoD and OPM responded to dozens 
of requests for special briefings. DoD and OPM also met with the Government 
Accountability Office, Office of Management and Budget, and Department of Homeland 
Security to keep them up to date on the team’s activities. 
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We have worked hard to obtain the input of our employees and their 
representatives, managers and supervisors, and other stakeholders. We believe we have 
developed a human resources system that will create a work environment for our people 
that will encourage excellence and iimovation and reward our people accordingly. It will 
provide our leaders and supervisors with flexibilities to better manage our people, while 
at the same time it will expand opportunities for our employees. It will mandate greater 
communication between managers and employees so that each and every employee will 
know what is expected. 


Details of the Proposed Regulations 

The Secretary of Defense and the Director of 0PM jointly issued the proposed 
regulations and they were published in the Federal Register on February 14, 2005. This 
initiated a 30-day comment period and provided another opportunity for input on the 
design of the system. The public comment period closed on March 16, 2005 and we are 
currently reviewing the thousands of comments we received from individual employees, 
interested citizens, professional organizations, employee unions, members of Congress, 
and advocacy groups. Most of the comments are thoughtful, genuine, and raise 
legitimate concerns. We will give consideration to these public comments as we move 
forward in revising and finalizing the NSPS regulations. 

The Federal Register Notice also served as the formal written proposal of the 
system for review and comment by our employee unions, as required by the NSPS 
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statute. We encouraged them to participate in the public comment period as well. We 
received comments fiom the United DoD Workers Coalition as well as 12 national labor 
organizations representing DoD employees. DoD and 0PM have analyzed these 
recommendations and have given them serious consideration and are about to begin 
discussions with the unions about these reconnmendations. In recognition of the union’s 
special status as our employee representatives, the NSPS statute provides for a “meet and 
confer” process with them for a minimum of 30 days. As required by the statute, we 
formally notified Congress on March 28, 2005 that we will begin the meet and confer 
process with employee representatives on April 18, 2005. We look forward to 
continuing our dialogue with our unions and, with the help of the Federal Mediation and 
Conciliation Service (FMCS), we hope to find common ground. Upon completion of the 
meet and confer process, we will report the results and outcomes to Congress. 

We will not put into effect any portion of the proposed new systems until after we 
complete the meet and confer process, provide the 30-day Congressional notification of 
the Department’s intent to implement these systems, and publish the final regulations in 
the Federal Register. 

Before I go in to what the proposed design is, I would like to emphasize what will 
not change. As you know, the system will not change merit system principles that form 
the foundation for the federal civil service. Rules against prohibited personnel practices 
won’t change. Protections for whistleblowers won’t change nor will anti-discrimination 
laws. Veterans’ preference is preserved under NSPS. Employee benefits - health and 
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life insurance, retirement, leave - NSPS does not affect the laws covering these 
programs. Employees facing adverse actions will still be entitled to due process. And, 
employees will continue to have the same, if not more, opportunities for training. 

The new system will provide for: 

• A simplified pay banding structure, allowing flexibility in assigning work 
and a move toward market sensitive pay 

• A performance management system that requires supervisors to set clear 
expectations (linked to DoD’s strategic plan) and employees to be 
accountable 

• Pay increases based on performance, rather than longevity 

• Streamlined and more responsive hiring processes 

• More efficient, faster procedures for addressing disciplinary and 
performance problems, while protecting employee due process rights 

• A labor relations system that recognizes our national security mission and 
the need to act swiftly to execute that mission, while preserving collective 
bargaining rights of employees as provided for in the NSPS statute. 

The proposals for performance management are designed to foster high levels of 
performance and to ensure excellent performance is recognized, rewarded, and 
reinforced. The system is designed to make meaningful distinctions in levels of 
performance and to hold employees accountable at all levels. We will ensure employees 
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are under the performance management system for an adequate period of time before 
making any performance-based adjustments to pay. 

The proposed system will replace the current General Schedule structure. The 
proposed system offers a stronger correlation between performance and pay and greater 
consideration of local market conditions in setting pay rates. Our proposal contains three 
major shifts from the current General Schedule pay structure; first, emphasizing 
performance over tenure, we have proposed open pay ranges eliminating the “step 
increases” in the current system, which are tied to longevity; second, we are proposing 
that pay be adjusted by job type in each market, not across all job types in each market; 
and third, we are proposing to create performance pay pools where employees will 
receive increases based on their performance. We are folly cognizant that this is one of 
the biggest challenges that lie ahead and that there is detailed work that must be done 
before we can implement the new system. 

Our proposed appeals system focuses on simplifying a complex, legalistic and 
often too slow process that can disrupt operations. At the same time, it will ensure our 
employees receive fair treatment and that they are afforded the foil protections of due 
process. 

The proposed regulations were developed in consultation with staff of the Merit 
Systems Protection Board, with extensive discussions relative to appellate options and 
alternatives. MSPB officials were particularly consfructive and many of their numerous 
suggestions are reflected in our proposed appellate procedures, including the retention of 
MSPB administrative judges (AJs) as the initial adjudicators of employee appeals of 
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adverse actions. Although the NSPS law allowed DoD to establish an internal appeals 
process, we concluded the potential advantages of creating a new infrastructure - greater 
efficiency of decision-making and deference to agency mission and operations, among 
them - could be achieved if MSPB administrative judges were retained but with 
procedural modifications. The modifications we propose will streamline the process 
without sacrificing employee protections. 

Among those changes is a proposal to allow the Department to review initial 
decisions of the Administrative Judges to ensure that MSPB interprets NSPS and these 
regulations in a way that recognizes the critical mission of the Department and to ensure 
that MSPB gives proper deference to such interpretation. After review, the Department 
may affirm the decision, remand the case to the AJ for further adjudication, modify or 
reverse the decision, but only based on stringent criteria. Final Department decisions 
may be appealed to the MSPB, which retains limited review authority established in the 
NSPS statute. Ultimately, an employee or the Secretary may seek judicial review if still 
not satisfied with the appeal decision. 

To balance some of the proposed changes, the Department will establish a single 
burden of proof standard for itself. Currently, the evidentiary standards for performance 
and conduct actions differ, with performance-based actions requiring a lower standard of 
proof That will no longer be the case - the Department’s decision will be subject to a 
single standard - the preponderance of the evidence - for all adverse actions, whether 
based on conduct or performance. Our proposed regulations also make it more difficult 
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for AJs to substitute their judgment in mitigating penalties; however, the Department will 
ensure that managers consider a variety of important factors in each situation before 
determining an appropriate penalty. 

Throughout the development process, we have been cognizant of the need to 
provide protections guaranteed by law to our employees. We were also concerned with a 
basic tenet of the civil service - preserving merit system principles - treating employees 
fairly and equitably and protecting them from arbitrary actions, coercion for partisan 
political purposes and personal favoritism, and protecting them against reprisal. The 
proposed appeals system will continue to provide our employees with these all-important 
protections. 

Our proposed labor relations construct balances our operational needs while 
providing for collective bargaining and encouraging consultation with employee 
representatives. In the face of a committed and unpredictable enemy, the Department 
must have the authority to move quickly to confront threats to national security. We 
propose that the Department not be required to bargain over the exercise of rights 
impacting operations and mission accomplishment. Our proposal provides for 
consultation with employee representatives both before and after implementation when 
circumstances permit. We have proposed to retain bargaining obligations concerning the 
exercise of the remaining management rights. DoD plans to make the new labor relations 
provisions effective across the entire Department after the issuance of final regulations, 
and notification to Congress as required by law. 
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The Department proposes to create a National Security Labor Relations Board 
(NSLRB) composed of at least three members appointed to fixed terms. In evaluating the 
merits of a separate NSLRB that would largely replace the Federal Labor Relations 
Authority, with its Government-wide responsibilities, DoD and 0PM put a high premium 
on the opportunity to establish an independent body whose members would have a deep 
understanding of and appreciation for the unique challenges the Department faces in 
carrying out its national security mission. The NSLRB will issue decisions on imfair 
labor practices (ULPs), to include scope of bargaining, duty to bargain in good faith, and 
information requests; certain arbitration exceptions; negotiation impasses; and questions 
regarding national consultation rights. FLRA will continue to determine appropriate 
bargaining units and supervise and conduct union elections as well as review NSLRB 
decisions using appellate standards. FLRA decisions will be reviewable by various 
Federal Circuit Courts of Appeals as occurs today. 

Implementation - a Phased Approach 

Although DoD will implement the labor relations system DoD-wide, we intend to 
implement the human resources system in phases, or spirals, to start as early as July 2005. 
In the first spiral, up to 300,000 General Schedule (GS and GM), Acquisition 
Demonstration Project, and certain alternative personnel system employees will be 
brought into the system through incremental deployments over 18 months, with the first 
increment covering 60,000 employees. After an assessment cycle and the certification of 
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the performance management system required by the NSPS statute are completed, the 
second spiral will be deployed. Spiral two, consisting of Federal Wage System 
employees, overseas employees, and all other eligible employees, will be phased in over 
a three- year period, with full implementation to occur by 2007/2008. 

Training is one of the most critical elements for a smooth and successful 
transition to NSPS. The Department is fully committed to a comprehensive training 
program for our managers, supervisors and employees. We will make sure all employees 
get the training needed to understand the system, how it works, and how it will toect 
them. The Department has a robust training infrastructure in place to train and educate its 
personnel and we will leverage that infrastructure as we implement NSPS specific 
training. We have a dual training strategy to provide functional training on all elements 
of the NSPS system, as well as behavioral training, with the focus on the skills, attitudes 
and behaviors necessary to successfully adapt to NSPS. Some of the Component 
behavior-based training has already begun. Other courses are in development and will be 
available to train all affected employees in advance of NSPS implementation. 

Summary 

We recognize NSPS involve significant changes. They are necessary for the 
Department to carry out its mission and to create a 21®' century system that is flexible and 
contemporary while protecting fundamental employee rights. We have developed these 
proposals with extensive input from our employees and their representatives. We look 
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forward to reviewing and analyzing the comments on the proposed regulations and to the 
meet and confer process with our employee representatives. We remain committed to the 
collaborative approach we have taken in the development of NSPS and we will continue 
to encourage a dialogue as we proceed through the writing and development of the 
implementing issuances. 

I appreciate the opportunity to testify and welcome your questions and 
observations. 
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Mr. Porter. Thank you very much. 

George, that was quite an opening right there from Mr. Abell. 
Maybe I don’t need to say much more. He said great things about 
you. 

STATEMENT OF GEORGE NESTERCZUK 

Mr. Nesterczuk. I will see if I can reciprocate toward the end 
of my testimony as well. He has been a great partner. 

Thank you, Mr. Chairman, for holding this hearing and for giv- 
ing us the opportunity to clarify a number of issues surrounding 
the NSPS. I have provided a longer statement for the record. I 
would just like to, orally, briefly summarize some of the key points. 

It’s my privilege to represent the Office of Personnel Manage- 
ment today to discuss the proposed implementation of the NSPS. 
The proposed regulations will establish a new human resources 
management system that we believe is as flexible, contemporary, 
and responsive as the President and the Congress originally envi- 
sioned. The regulations are still in a proposed stage. We still have 
much left to do. Right now we are assessing the thousands of com- 
ments that came in during the public comment period, and we are 
about to enter into the meet-and-confer process with BCD’s unions, 
during which we expect to get into a great deal of detail concerning 
the regulations. 

Subsequently, we expect a great deal of additional work in the 
continued collaboration with the unions over implementing 
issuances within the Department. We have stipulated a continuing 
collaboration process in the regulations and expect to refine it dur- 
ing the meet-and-confer period beginning next week. 

As to the content of the regulations, I think we will probably get 
into details during the question-and-answer period, but I would 
like to summarize a few key points. On pay and performance, we 
took a very employee-oriented approach. We are proposing a sim- 
plified classification system that will actually enhance career 
growth for employees. We are simplifying the pay structure using 
broad pay bands that will allow greater employee growth within 
each band, and we are making clearer distinctions on entry into su- 
pervisory and managerial tracts. 

On staffing flexibilities, we believe that the regulations will bet- 
ter support the Department in matching its work force to its mis- 
sion requirements. There are provisions for expedited hiring and 
targeted recruitment. Performance-based retention is built into the 
system with less organizational disruption whenever they need to 
be enforced. We have also guaranteed full veterans preference as 
veterans enjoy today in the work force. 

On due process of accountability, we have assured due process 
safeguards for employees, while balancing the greater deference to 
DOD’s mission requirements that the current system — where the 
current system has been lacking. 

Finally, in the labor relations arena, we are proposing a system 
that provides the Department with more predictability and greater 
uniformity in the issuance of internal management directives. 

Let me conclude with the following, Mr. Chairman. If DOD is to 
be held accountable for national security, it must have the author- 
ity and flexibility essential to that mission. That’s why Congress 
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gave the Department and 0PM the authority to waive and modify 
the laws governing staffing, classification, pay, performance man- 
agement, labor relations, adverse actions and appeals, a broad 
array of flexibilities. 

In developing the proposed regulations, we believe that we have 
succeeded in striking a better balance between union and employee 
interests, on the one hand, and the Department’s mission impera- 
tives on the other. At the same time, we made sure the core prin- 
ciples of the Civil Service were preserved. 

Mr. Chairman, that concludes my statement. Thanks for the op- 
portunity to appear before the subcommittee, and I will be pleased 
to respond to any questions you might have. 

Mr. Porter. Thank you, anything nice you might want to say 
about Charles while you are here? 

Mr. Nesterczuk. He has been terrific, a very understanding fel- 
low. Thank you. 

[The prepared statement of Mr. Nesterczuk follows:] 
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I. Introduction 

Mr. Chairman, it is my privilege to represent the Office of Personnel Management 
before you today to discuss the proposed regulations implementing NSPS in the 
Department of Defense (DOD). The proposed regulations will establish a new human 
resources (HR) management system that we believe is as flexible, contemporary, and 
responsive as the President and the Congress envisioned. 

The proposed regulations are the result of an intense collaborative process that has 
taken over a year. There is still much to do before the NSPS proposal can be finalized, 
beginning with the review of all the comments we received and beyond that the formal 
meet and confer period with DOD unions that begins next week. It has been a privilege 
for me and the team at 0PM to work with the dedicated men and women of DOD, its 
employees and senior leadership in the development of this system. This monumental 
task has been challenging and rewarding and I appreciate your continued interest and 
support as we work through the development and implementation process. 

Mr. Chairman, with passage of the National Defense Authorization Act of 2004 
(Pub. L. 108-136), you and other Members of Congress granted the Secretary of Defense 
and the Director of 0PM broad authority to establish a new human resources 
management system befitting the Department’s vital mission while ensuring the 
preservation of the core principles of due process, merit and fairness that make the 
American civil service unique. Striking the right balance, between modernization on one 
hand and protecting core values on the other, is the essence of the transformation process 
that you established in the statute. We believe the regulations jointly proposed by 0PM 
and DOD strike that balance in all of the key components of the NSPS: performance- 
based pay, staffing flexibility, employee accoimtability and due process, and labor- 
management relations. In each case we sought to strike a careful balance between 
operational imperatives and employee interests, without compromising either mission or 
merit. 
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Mr. Chairman, in discussing the proposed regulations, it is important that we also 
address the process employed to gather employee input and how 0PM will work with 
DOD to ensure employees have meaningful input in the remaining design and 
implementation. I will address these two procedural points first and then summarize the 
major highlights of each of the key components of the proposed regulations. 

Before that discussion, let me say that we are well aware of the intense interest in 
the proposed regulations. We very much appreciate the comments we have received 
from employees, employee representatives, and the advice we have received from 
Members of Congress. We would like to acknowledge the continuing interest from 
Chairman Davis and the special concerns raised by Ranking member Waxman together 
with other Members of the committee. We are reviewing their recommendations very 
carefully and they will be most helpful during this meet and confer process. While we 
believe that we have developed a balanced proposal that is faithful to the fundamental 
principles of the civil service, we do not view our proposals as necessarily the last word 
and look forward to addressing each of the issues raised by these Members. 

II. Collaboration: Outreach and Employee Involvement 

The NSPS development process has been a broad based collaboration involving a 
multitude of DOD employees, managers, supervisors, labor union parmers and key 
stakeholders. Over the course of the last year, DOD held over 50 Town Hall meetings in 
locations throughout the world. Over 100 Focus Groups were convened separately with 
employees (including bargaining unit representatives), managers, and HR professionals 
and practitioners. Briefings were initiated with a host of public interest groups, employee 
advocacy groups, and other stakeholders including veterans service organizations. 

Comments, observations, and suggestions from these many sources were 
compiled and provided to NSPS working groups organized to gather information, provide 
research, synthesize findings and develop design options. We were well served in this 
process by the extensive research that had been compiled by the teams working on the 
Department of Homeland Security (DHS) personnel system some months earlier. All of 
the DHS reference materials were provided to our NSPS teams, so we were well 
informed by that earlier effort. 

We also have the benefit of DOD’s extensive experience with alternative pay and 
personnel systems going back nearly 25 years. The employee evaluations and comments 
amassed through studies of these demonstration projects were part of the information 
base provided to our working groups. 0PM has done an extensive analysis of the DOD 
demonstration projects and generated a comprehensive report. Copies of all of these 
compilations and reports were also provided to DOD unions as an aid in our discussions 
and deliberations. 

We also laimched a special effort to engage the Department’s 43 unions in 
meaningful discussions over key components of the NSPS. Begitming in April of last 
year until early December, we held 10 meetings with the umons. In an attempt to address 
each other’s priorities, 0PM and DOD set the agenda for some of the meetings, while the 
unions set the agenda for others. We developed presentations of possible NSPS design 
options in order to better focus discussion in specific issue areas. The meeting format 
was plenary in nature, with 25 to 30 unions from their Coalition participating in most of 
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the sessions. We even held separate meetings with the smaller number of non-Coalition 
unions. We received what we consider useful input from these meetings, particularly as 
the unions shared experiences of past practices &at had worked or failed in DOD and 
other government agencies. 

This process is far from over. The formal “meet and confer” process established 
in the NSPS statute is scheduled to begin April 18“’. Two pre-meetings have already 
been held with the unions to work out details such as the meeting schedule and to 
accommodate other concerns raised by the unions such as the assurance of adequate 
access to documents. We are looking forward to several weeks of productive meetings 
and are very interested in receiving their views on the proposed regulations through this 
formal process. 

III. Continued Collaboration 

0PM is committed to work with DOD to ensure the continued involvement of 
employees in the development and implementation process. We addressed this specific 
issue in our proposed regulations and suggested a process that will ensure employee 
representatives are provided the opportunity to discuss their views with DOD officials. 
The proposal specifically identifies conceptual design and implementation issues as 
subject to discussion. Unions will be provided access to information to make their 
participation productive, including review of draft recommendations or alternatives. 

The proposed collaboration process draws on our experience over the past several 
months. While we value the participation of all DOD unions in the NSPS development 
process, it is at times impractical to convene a full plenary session of all 43 unions to 
discuss or review a particular initiative or proposal. So we propose to provide the 
Secretary the flexibility to convene smaller working groups of unions or to deal with 
review of written materials or solicit written comments for consideration, as appropriate. 
Some matters may involve development of concepts; others may consist of review of 
issuances before they are published. The best approach is to permit the Secretary to tailor 
the interaction and communications with DOD unions to the circumstances at hand. 

We also propose to have the Secretary develop procedures to allow continuing 
collaboration with organizations that represent the interests of substantial numbers of 
non-bargaining unit employees. We believe this process will allow the Department to 
maintain a broad outreach to its stakeholder community during the continuing evolution 
of the NSPS. 

IV. Pay, Performance, and Accountability 

Mr. Chairman, I would now like to address key highlights of the proposed 
regulations. As I mentioned earlier, these important components of the proposal are still 
being reviewed and discussed through the formal comments we have received and also 
through the upcoming “meet and confer” process. 

The new pay system proposed in the regulations was designed to fimdamentally 
change the way DOD employees are paid, to place far more emphasis on performance 
and the labor market in setting and adjusting rates of pay. Instead of a “one size fits all” 
pay system based on tenure, we have proposed a system that bases all individual pay 
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adjustments on performance. No longer will employees who are rated as unacceptable 
performers receive aimual across-the-board pay adjustments, as they do today. No longer 
will those annual pay adjustments apply to all occupations and levels of responsibility, 
regardless of market or mission value. Instead, those adjustments will be based on 
national and local labor market trends, recruiting and retention patterns, and other key 
employment factors. And no longer will employees who merely meet time-in-grade 
requirements receive virtually automatic pay increases, as they do today. Instead, 
individual pay raises will be determined by an employee’s annual performance rating. 

This system is entirely consistent with the merit system principles that are so 
fundamental to our civil service. One of those principles states that Federal employees 
should be compensated “. . . with appropriate consideration of both national and local 
rates paid by employers . . . and appropriate incentives and recognition ... for excellence 
in performance.” See 5 U.S.C. 2301(b)(3). The current system falls short because it has 
minimal ability to encourage and reward achievement and results. Over 75 percent of the 
increase in pay under the current system bears no relationship to individual achievement 
or competence. However, some have argued that by placing so much emphasis on 
performance, we risk “politicizing” DOD and its employees. Such ’’politicization” would 
constitute a prohibited personnel practice, something expressly forbidden by the 
Congress in giving DOD and 0PM authority to jointly prescribe the NSPS. Moreover, it 
would tear at the very fabric of our civil service system. 

The merit system principles provide that Federal employees should be “. . . 
protected against arbitrary action, personal favoritism, or coercion for partisan political 
purposes.” See 5 U.S.C. 2301(b)(8)(A). And they are. Section 2302(b)(3) of title 5, 
United States Code, makes it a prohibited persotmel practice to “coerce the political 
activity of any person ... or take any action against any employee” for such activity. 
Those laws remain unchanged, intact and binding on DOD. The law forbids coercion for 
partisan political purposes in taking any persormel action with respect to covered 
positions, and it most certainly applies to making individual pay determinations. The 
proposed NSPS regulations did not dilute these prohibitions in any way. A close 
examination of the proposed regulations reveals that they include considerable protection 
against such practices - and no less than every other Federal employee enjoys today. 

For example, if a DOD employee believes that decisions regarding his or her pay 
have been influenced by political considerations, he or she has a right to raise such 
allegations with the Office of Special Counsel (OSC), to have OSC investigate and where 
appropriate, prosecute, and to be absolutely protected from reprisal and retaliation in so 
doing. These rights have not been diminished in any way whatsoever. Moreover, 
supervisors have no discretion with regard to the actual amoimt of performance pay an 
employee receives. That amount is driven strictly by mathematical formula. Of the four 
variables in the formula - the employee’s aimual performance rating; the “value” of that 
rating, expressed as a number of points or shares; the amount of money in the 
performance pay pool; and the distribution of ratings - only the annual rating is 
determined by an employee’s immediate supervisor, and the rating is subject to review 
and approval by the employee’s second-level manager. 

Once the rating is approved, an employee can still challenge it before it is final 
through an administrative process if he or she does not think it is fair. Finally, the other 
factors governing performance pay are also shielded from any sort of manipulation. 
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Individual managers will have no say in how many points or shares a rating is worth, or 
how much money is in the pay pool; that wiD be determined at the headquarters level - 
by the Department or possibly its component organizations. And as far as the distribution 
of ratings is concerned, the regulations ban any sort of quota or forced distribution. 

Ultimately there is no better guarantor of compliance to laws and standards than 
transparency and access to information. The rules and procedures governing the 
translation of employee ratings into pay adjustments will be available to all DOD 
employees, and will be part of the training everyone will receive. Unless employees 
readily imderstand how their pay adjustments are arrived at they will harbor suspicions 
and generate skepticism which would adversely impact the acceptance of pay for 
performance. 

Of course, DOD managers will receive intensive training in the new system, a 
further safeguard against abuse. And they too will be covered by it, with their pay 
determined by, among other performance criteria, how effectively they administer this 
system. The same is true of their executives, now covered by the new Senior Executive 
Service pay-for-performance system - indeed, 0PM regulations governing that system 
establish clear chain-of-command accoimtability in this regard. With these considerable 
protections in place, we believe ample safeguards will exist to prevent the pay of 
individual DOD employees from becoming “politicized” in a performance-based 
environment. To the contrary, we believe the American people expect that performance 
should affect the pay of public sector employees. That is exactly what the NSPS pay 
system is intended to do. 

The institution of a modem performance culture is no easy task, but neither is it a 
partisan issue. Performance based accountability is widely recognized as the most 
effective way to manage employees whether in the private or public sector, in a large or 
small organization, whether by a Republican or Democrat Administration. The proposed 
NSPS pay system incorporates the essential elements of good government: 
accountability, due process, transparency, and fairness. The dedicated and hard working 
employees of the Department of Defense will flourish in a system that finally sets clear 
expectations, and rewards employees accordingly, for accomplishing results. The best 
and brightest demand a performance culture that rewards excellence. DOD must have a 
modem pay system to be a competitive employer in the 2U' Century. 

V. Staffing Flexibilities 

To fulfill its mission requirements the Department needs a workforce suited to the 
complex tasks of a dynamic national security environment. The key to aligning and 
shaping a workforce lies in greater flexibility to attract, recmit, shape and retain high 
quality employees. The proposed regulations provide DOD with a set of flexible hiring 
tools to respond to continuing changes in mission and priorities. New flexibilities will 
provide options to target recruitment, expedite hiring, and adjust for the nature and 
duration of the work while preserving merit and veterans’ preference. 

Under NSPS, employees will be either career, serving without time limit in 
competitive or excepted service positions, or they will be time-limited, serving for a 
specific period (term) or for an unspecified but limited duration (temporary.) The 
Secretary, in coordination with the Director of OPM, will have the authority to prescribe 
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the duration of time- limited appointments, advertising requirements, examining 
procedures, and appropriate uses of time-limited employees. 

To expedite recruitment and hiring DOD will continue to use direct-hire authority 
for severe shortage or critical hiring needs but subject to the same criteria OPM currently 
uses to make these determinations. In addition the Director and the Secretary may Jointly 
establish new appointing authorities subject to public notice and comment. 

The proposed rules provide recruitment flexibilities allowing DOD to target 
recruitment efforts consistent with merit system principles and complying fully with 
veterans’ preference requirements. The Department will provide public notice in filling 
positions and will accept applications from all qualified applicants, however, DOD may 
initially consider, at a minimum, only applicants in the local commuting area. If the 
minimum area of consideration does not provide sufficient qualified candidates, then 
DOD may expand consideration more broadly or nationally. 

The proposed regulations would permit DOD to more effectively shape 
competitive areas during reductions in force (RIF) to better fit the circumstances driving 
the reduction and to minimize disruption to employees and their organizations. The 
competitive area may be based on one or more factors such as geographical location, 
lines of business, product lines, organizational units, and/or funding lines. Retention lists 
will be based on the traditional four retention factors of tenure, veterans’ preference, 
performance and seniority. Veterans’ preference remains untouched under NSPS RIF 
actions, but performance and seniority are reversed in priority. Within tenure and 
veterans status groupings, retention lists place high performers at the top and low 
performers at the bottom. Within performance categories, employees are grouped by 
seniority with longer years of service at the top of the category and lesser seniority at the 
bottom. The performance based retention inherent in this proposal is entirely consistent 
with the greater emphasis on performance throughout the NSPS, including the pay 
system. 

VI. Accountability and Due Process 

The Department of Defense is unique among Cabinet departments in both its size 
and organizational complexity. It also carries the awesome responsibility of protecting 
our national security - a vital mission that requires a high level of workplace 
accountability. Congress recognized this fact when it gave DOD and OPM the authority 
to waive those chapters of title 5, United States Code, which deal with adverse actions 
and appeals. However, in so doing. Congress also assured DOD employees that they 
would continue to be afforded the protections of due process. We believe the proposed 
NSPS regulations strike this balance. They assure far greater individual accountability, 
but without compromising the protections Congress guaranteed. 

In this regard, DOD employees will still be guaranteed notice of a proposed 
adverse action. While the proposed regulations provide for a shorter, 15-day minimum 
notice period (compared to a 30-day notice under current law), this fundamental element 
of due process is preserved. Employees also have a right to be heard before a proposed 
adverse action is taken against them. This too is a fundamental element of due process, 
and the regulations also provide an employee a minimum of 10 days to respond to the 
charges specified in that notice - compared to 7 days today. In addition, the proposed 
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regulations continue to guarantee an employee the right to appeal an adverse action to the 
Merit Systems Protection Board (MSPB). The proposed regulations also provide 
bargaining unit employees the option of contesting an adverse action through a negotiated 
grievance procedure all the way to a neutral private arbitrator, if their union invokes 
arbitration. 

In adjudicating employee appeals, regardless of forum, the proposed NSPS 
regulations place a heavy teden on the agency to prove its case against an employee. 
Indeed, we propose to establish a higher burden of proof: a “preponderance of the 
evidence” standard for all adverse actions, whether based on misconduct or performance. 
While this is the standard that applies to conduct-based adverse actions under current law, 
it is greater than the “substantial evidence” standard presently required to sustain a 
performance-based action. 

Finally, the proposed regulations authorize MSPB (as well as arbitrators) to 
mitigate penalties in adverse action cases, but only under limited circumstances. Thus, 
the proposed regulations provide that when the agency proves its case against an 
employee by a preponderance of the evidence, MSPB (or a private arbitrator) may reduce 
the penalty involved only when it is “so disproportionate to the basis for the action that it 
is wholly without justification.” Although it is admittedly tougher than the standards 
MSPB and private arbitrators apply to penalties in conduct cases today, it provides those 
adjudicators considerably more authority than they presently have in performance cases. 
Currently, the law (chapter 43 of title 5) literally precludes them from mitigating a 
penalty in a performance-based action taken under that chapter. Moreover, MSPB’s 
current mitigation standards basically allow it (and private arbitrators) to second-guess 
the reasonableness of the agency’s penalty in a misconduct case, without giving any 
special deference or consideration to unique circumstances of an agency’s mission. 

The President, the Congress, and the American public all hold the Department 
accountable for accomplishing its national security mission. MSPB is not accountable 
for that mission, nor are private arbitrators. Given the extraordinary powers entrusted to 
the Department and its employees, and the potential consequences of poor performance 
or misconduct to that mission, DOD should be entitled to the benefit of any doubt in 
determining the most appropriate penalty for misconduct or poor performance on the job. 
There is a presumption that DOD officials will exercise that judgment in good faith. If 
they do not, however, providing MSPB (and private arbitrators) with limited authority to 
mitigate is a significant check on the Department’s imposition of penalties. That is what 
the new mitigation standard is intended to do, and it is balanced by the higher standard of 
proof that must first be met. 

VII. Mission Imperatives and Labor Relations 

As I stated before, the Department is a large and complex organization, with 
widely dispersed components and commands, and varied mission elements mixing both 
military and civilian workforces. With lives literally at stake, the Department’s 
commanders caimot afford mission failure. The chain of command depends on an ethos 
of accountability, and this goes to the heart of some of the most important provisions of 
the proposed regulations: labor relations. Accountability must be matched by authority, 
and here, the current law governing relations between labor and management is out of 
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balance. Its cumbersome requirements can impede the Department’s ability to act, and 
that cannot be allowed to happen. The proposed regulations ensure that the Department 
can meet its mission, but in a way that still takes union and employee interests into 
account. 

Critics of these proposed changes will argue that current law already allows the 
agency to do whatever it needs to do in an emergency. However, that statement, while 
true, explains why the current law is inadequate when it comes to national security 
matters. The Department needs the ability to move quickly on matters before they 
become an emergency. Current law simply does not allow DOD to take action quickly 
to prevent an emergency, to prepare or practice for dealing with an emergency, or to 
implement new technology to deter a potential threat. Rather, the current law requires 
agencies to first negotiate with unions over the implementation, impact, procedures and 
arrangements before it can take any of those actions. By the time an “emergency” has 
arisen, it is literally too late. 0PM recognizes that this simply cannot continue. 

Permit me to elaborate on one other related issue. The proposed National Security 
Labor Relations Board (NSLRB), will be an independent Board appointed by the 
Secretary to resolve collective bargaining disputes in the Department. The NSLRB is 
expressly designed to ensure that those who adjudicate labor disputes in the Department 
have expertise in its mission. Its members will be every bit as independent as any of the 
many other Boards or Panels in the Department, or any agency’s Administrative Law 
Judges (ALJs). Just as an agency’s AUs operate outside the chain of coimnand, so too 
will NSLRB’s members. Just as AU decisions are binding on the agency that employs 
them, so too will NSLRB’s decisions be binding. However, the proposed regulations 
make it clear that the NSLRB’s decisions will be subject to at least two levels of outside 
review through appeal by either party to the Federal Labor Relations Authority and the 
Federal courts of appeals. While I believe this approach is well balanced, we are open to 
exploring options to enhance this proposed process and this will very likely be an area of 
consideration in the “meet and confer” process. 

VIII. Conclusion 

If DOD is to he held accountable for national security, it must have the authority 
and flexibility essential to that mission. That is why Congress gave the Department and 
0PM the authority to waive and modify the laws governing staffing, classification, pay, 
performance management, labor relations, adverse actions, and appeals. In developing 
the proposed regulations we believe that we have succeeded in striking a better balance - 
between union and employee interests on one hand and the Department’s mission 
imperatives on the other. At the same time we made sure the core principles of the civil 
service were preserved. 

Mr. rbairman this concludes my statement. Thank you for the opportunity to 
appear before the subcommittee. I would be pleased to respond to any questions you and 
members of the subcommittee may have. 
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Mr. Porter. Mr. McPhie. 

STATEMENT OF NEIL A.G. McPHIE 

Mr. McPhie. I was hoping he would say something nice about 
me, hut 

Mr. Porter. There is still time. 

Mr. McPhie. Chairman Porter and Ranking Member Davis and 
Member Van Hollen, My name is Neil McPhie, and I have the 
honor of serving as chairman of the U.S. Merit Systems Protection 
Board. 

Thank you for the opportunity to appear before you and partici- 
pate in this hearing on the proposed Department of Defense Na- 
tional Security Personnel System [NSPS]. First, I want to con- 
gratulate DOD and 0PM, the designers of the NSPS, for proposing 
an appeals process that guarantees due process to public employ- 
ees. 

MSPB’s formal statutory role in design process is to consult DOD 
and 0PM to assist those agencies in ensuring that all employees 
are afforded the protections of due process. The Board consulted 
with DOD and 0PM to develop the regulations to implement the 
NSPS. 

Members of my staff participated in working groups and at- 
tended numerous meetings throughout this process. Some of that 
staff is present here today. The proposed regulations reflect some 
of the suggestions generated from the collaborative process. For ex- 
ample, I appreciate DOD’s and OPM’s recognition of the need for 
carefully defined mandatory removal offenses. 

As an independent adjudicatory agency, MSPB is not in a posi- 
tion to judge among the various personnel systems that policy- 
makers may devise. Rather, MSPB’s role is to adjudicate employee 
appeals pursuant to the system applicable to a particular depart- 
ment or agency. 

MSPB is pleased that the DOD has chosen to retain MSPB’s ad- 
judicatory services. I believe that MSPB’s participation is critical to 
establishing the credibility of the process. The DOD appeals system 
envisions MSPB’s involvement at two stages. An employee has a 
right to appeal an adverse action to an MSPB administrative judge. 
After DOD finalizes the administrative judge’s decision, either tak- 
ing no action or by modifying it within the prescribed period, the 
employee has the statutory right to petition the full board for re- 
view. 

MSPB has a distinguished history of providing fair proceedings 
and sensible decisions. The full Board at MSPB and administrative 
judges will bring integrity and objectivity to the NSPS employee 
appeals process and will continue MSPB’s tradition of providing 
fair proceedings and objective decisions. I am confident that the 
Board will provide the same high quality of services for which it 
has become known. 

The compressed timeframes in the proposed system will create a 
more efficient appeals system, but may pose a challenge to current 
Board resources as it strives to reduce its processing time for all 
board cases. 

However, several provisions of the proposed regulations may 
prove especially helpful in reducing the amount of time it takes to 
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adjudicate DOD cases. For example, the provision grants the Board 
to issue a summary judgment when there are no material facts in 
dispute, will facilitate the expedited adjudication of DOD appeals. 

The Board understands the challenges it faces and has already 
begun to examine ways to reduce case processing times. That study 
is not complete, but indications are that case processing times can 
be si^ificantly reduced by streamlining processes, instituting tech- 
nological innovations, implementing more efficient management 
practices and securing additional resources. 

My goal as head as the MSPB is to treat all cases equally. That 
is why the Board has requested additional funds as part of its 
budget request for fiscal year 2006, to enable the Board to hire 
more staff and provide appropriate training and enhance tech- 
nology. These additional resources will facilitate the Board’s efforts 
to adjudicate DOD and DHS employee appeals within the required 
timeframes, while continuing to provide efficient and timely adju- 
dicatory services to other client agencies. 

In conclusion. I’m optimistic of the future of the Federal Civil 
Service. The service is poised to undergo a significant trans- 
formation that may culminate in far-reaching changes in how the 
government operates. I believe that in the end, the Federal Civil 
Service will be a more attractive place to work. The Board recog- 
nizes that its role in safeguarding Civil Service protections is an 
important component in the current transformation of human re- 
source management practices governmentwide. The implementa- 
tion of the NSPS will be a significant early step in this process. 

We look forward to continued opportunities for consultation with 
our colleagues at DOD and 0PM as they move toward final regula- 
tions and ultimately to implement the NSPS. 

That ends my oral statement. And I will be happy to take any 
questions you may have. 

Mr. Porter. Thank you very much. 

[The prepared statement of Mr. McPhie follows:] 
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Good afternoon Chairman Porter, Ranking Member Davis and Members of the Committee, 

My name is Nei! McPhie and I have the honor of serving as Chairman of the U.S. Merit 
Systems Protection Board. Thank you for the opportunity to appear before you and participate in 
this hearing on the proposed new Department of Defense (DoD) National Security Personnel 
System (NSPS). First, I want to congratulate DoD and the Office of Personnel Management 
(OPM), the designers of the NSPS, for proposing an appeals process that guarantees due process 
to its covered employees, 

MSPB’s formal statutory role in the design process is to consult with DoD and OPM to 
assist those agencies in “ensuring]” that all employees “are afforded the protections of due 
process.” 5 U.S.C. 9902 (h)(B) As mandated by that statute, the Board participated in the 
consultative process with DHS and OPM for developing the regulations to implement the NSPS. 
Members of my staff participated in working groups and attended numerous meetings with DoD 
and OPM representatives throughout this process. The proposed regulations as published in the 
Federal Register on February 14, 2005, reflect some of the suggestions generated from the 
collaborative process. For example, I appreciate DoD’s and OPM’s recognition of the need for 
carefully and narrowly defined mandatory removal offenses. 

As an independent adjudicatory agency, MSPB is not in a position to judge among the 
various personnel systems that policy makers may devise for particular departments and 
agencies. Rather, MSPB’s role is to adjudicate employee appeals pursuant to the system 
applicable to a particular department or agency. MSPB is pleased that the DoD has chosen to 
retain MSPB’s adjudicatory services. I believe that MSPB’s participation is critical to 
establishing the credibility of the process. The DoD appeals system envisions MSPB 
involvement at two stages. By regulation, an employee has the right to appeal an adverse action 
to an MSPB administrative judge. After DoD finalizes the administrative judge’s decision, 
either by taking no action or by modifying it within the prescribed period, the employee has the 
statutory right to petition the full Board for review. 

MSPB has a distinguished history of providing fair proceedings and sensible decisions. 
The full Board and MSPB’s administrative judges will bring integrity and objectivity to the 
NSPS employee appeals process, and will continue MSPB’s tradition of providing fair 
proceedings and objective decisions. I am confident that the Board will provide the same high 
quality of services for which it has become known. 
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The compressed timeframes in the proposed system will create a more efficient appeals 
system, but may pose a challenge to current Board resources as it strives to reduce its processing 
time for all Board cases. Several provisions of the DoD regulations may prove especially helpful 
in reducing the amount of time it takes to adjudicate DoD cases. For example, the provision 
which grants the Board the authority to issue a summary judgment when there are no material 
issues of fact will facilitate the expedited adjudication of DoD employee appeals. The Board 
understands the challenges it faces and has already begun to examine ways to reduce case 
processing times. That study is not complete, but indications are that case processing times can 
be significantly reduced by streamlining processes, instituting technological innovations, 
implementing more efficient management practices, and securing additional resources. 

My goal as head of the MSPB is to treat all cases equally. That is why the Board has 
requested additional funds as part of its budget request for fiscal year 2006 to enable the Board to 
hire more staff, provide appropriate training and enhance technology. These additional resources 
will facilitate the Board’s efforts to adjudicate DoD and DHS employee appeals within the 
required timeframes while continuing to provide efficient and timely adjudicatory services to all 
other client agencies. 

In conclusion, I am optimistic about the future of the Federal civil service. The Federal 
civil service is poised to undergo a significant transformation that may culminate in far-reaching 
changes in how the government operates. I believe that in the end, the Federal civil service will 
be a more attractive place to work. I believe however, that the changes must be appropriately 
managed and adjustments made from time to time, when appropriate. 

The Board recognizes that its role in safeguarding civil service protections is an 
important component in the current transformation of human resource management practices 
government-wide. The implementation of the NSPS will be a significant early step in this 
process. The staff and management of the Merit Systems Protection Board are uniquely 
positioned to contribute in a meaningful way to Federal human capital reform and we welcome 
the opportunity to do so. We look forward to continued opportunities for consultation with our 
colleagues at DoD and OPM as they move forward to finalize these regulations and ultimately to 
implement the NSPS. 

Again, thank you for the opportunity to participate in this hearing and I will be happy to 
respond to any questions you might have at this time. 
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Mr. Porter. I would now like to open up our Q and A period. 
I would like to ask my friends at DOE) and 0PM, Mr. Walker has 
discussed for a number of years, but specifically today, about the 
creation of a Deputy Secretary of Defense for Management. What 
do you think about that idea? 

Mr. Abell. Mr. Chairman, I think that over the history of the 
Department, the role that the Secretary of Defense has laid out for 
the Deputy Secretary of Defense has varied. Many times, the Dep- 
uty Secretary of Defense is the Chief Operating Officer. Other 
times, he’s been — another role has been defined for him. I think the 
organization and management of the Department of Defense should 
be one that fits the style and the talents of the Secretary of De- 
fense. 

So I would urge that you and your colleagues engage the Sec- 
retary of Defense on this question and see how he would do that 
or what he would suggest to you. I would note that a bifurcation 
of the chain of command is almost always a bad thing. So if the 
Department of Defense was split and some things going to one 
Deputy Secretary and some things going to another, I would sus- 
pect that we would end up with gaps and seams, but that is just 
my personal view on that one. 

Mr. Porter. I think there are gaps and seams the way it is. And 
I appreciate your comments and I understand in your capacity, as 
you should be, of being selective in your comments, but it’s some- 
thing I want to spend some time on and look forward to continued 
discussions on that subject. 

Mr. Nesterczuk. 

Mr. Nesterczuk. We don’t really have an institutional position 
on that, and so I would rather not speak for 0PM. That really is 
an issue for the Executive Office of the President together with the 
Secretary of Defense to sort out. 

I can comment personally on it, having been an observer on these 
matters for loath 25, 30 years, that I tend to share Charlie’s view 
on that; that bifurcation really doesn’t serve the Department or any 
department well. We tend to integrate both policy and resource re- 
sponsibilities in the second, third, and fourth-level chains of com- 
mand. All managers are responsible for integrating their resource 
requirements with their policy consideration and evaluate it as 
such. That kind of dynamic decisionmaking, as it works its way up 
the chain, I think serves the organization as a whole the best. 

Mr. Porter. Back to, I guess, a question I had earlier, and that 
is regarding some of the concerns from employees and management 
and funding of that training and making sure they understand the 
new culture and the direction. What assurances can we give to 
your employees that, in fact, the managers will be trained to man- 
age, and employees will then understand the processes, and wheth- 
er it’s in writing or verbal? What assurances do we have that you 
are going to be able to take this work force and modify it into a 
pay for performance? 

Mr. Abell. First of all, Mr. Chairman, it’s not in our ethos or not 
in our interest to fail, so we want to succeed, and training is the 
key to success. It’s also one of the things that the Department does 
well every day. For NSPS in particular, we have developed several 
training courses, core training courses essentially. They will be ad- 
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ministered in a decentralized way by the services and defense 
agencies. Managers and supervisors will get a minimum of 18 
hours of training; employees, a minimum of 13 hours of training; 
HR practitioners, up to 40 hours of training; and senior leaders, 
senior supervisors, a minimum of 6. 

We have a lot of experience with our alternative personnel sys- 
tems and various demonstration projects. We are developing now 
an evaluation system to ensure that the training took, so it will be 
standards-based as opposed to hours-based. Merely completing the 
program doesn’t necessarily get you a go. Before anyone has their 
pay subject to a performance Board, we will have mock payouts, 
where the employees and the managers and the supervisors will 
get to practice this all at once in a transparent way so we can see 
where the competencies are and get that credibility, if you will, but 
also tell us where we need additional training resources. We are 
going to track the training in our automated system so we know 
who has been trained and who has not. And we plan to have a 
readiness checklist. Before NSPS is deployed to an organization, 
the organization must have met the standards on a checklist. We 
think we have a good program. We won’t put an organization into 
NSPS until they are ready. 

Mr. Porter. Mr. Davis. 

Mr. Davis of Illinois. Thank you very much, Mr. Chairman. 

Mr. Secretary, let me ask you, DHS has contracted with Nor- 
throp Grumman to write the details to implement its new person- 
nel system. Will the details of DOD’s system be crafted by agency, 
human resources management staff, or do you see that being con- 
tracted or outsourced out? 

Mr. Abell. Sir, we don’t plan to contract the creation of those 
regulations out. Again, we have extensive experience. We are using 
working groups which are not just HR practitioners but also em- 
ployees and supervisors to assist us as we do that. 

Mr. Davis of Illinois. Chairman McPhie, you heard the discus- 
sion with Mr. Walker relative to more detailed expectations. Would 
that help you and your colleagues when it’s time for you to do a 
review on appeal? Would that help you to be in a better position, 
you think, to make the best decisions? 

Mr. McPhie. Well, let me answer it this way, Mr. Davis. I have 
practiced law myself, and it seems to me I have always gotten bet- 
ter outcomes when I had objective pieces of evidence in the record. 
I can’t speak for every MSPB judge, but I assume a judge wants 
to have a fully explicated record. 

The thing I would urge, though, this is a brand-new system. You 
know, lots of things have to be worked out, even at the level of 
MSPB in hearing a specific case. I believe MSPB judges are going 
to try to get into the record or urge the parties to provide the 
record with all the documentation so that the judge may render a 
fair and good decision. 

Mr. Davis of Illinois. Sounds to me — and I’m not a lawyer — 
that you’re saying that the clearer the evidence or the expectations, 
the more comfortable one can be that the decisions they arrive at 
are rendered based upon evidence that two people looking at would 
see the same way, as opposed to one person looking at the glass 
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and perhaps saying, that glass is half empty and another person 
saying it’s half filled? 

Mr. McPhie. Documentary evidence is documentary evidence. 
Oral evidence is different, and there you go to credibility of people 
and so on. Additional documents won’t help you. But it seems to 
me as I sit here and think of it, if you’re going to have de novo re- 
view, that is, review based on the record developed below, I believe 
it’s very important to have a fully developed record below, so that 
the Board, when it reviews it, ultimately the Federal circuit court 
when it reviews it, would have a full record before it so it can 
render, I believe, an objective, usable decision. 

Mr. Davis of Illinois. Thank you very much. And I think people 
who kind of follow the way I think about some of these situations 
know that I kind of feel that 0PM plays a junior partner role in 
some of these deliberations as opposed to being an equal partner. 
And I’m looking at the general provisions section 9901-105 in co- 
ordination with 0PM, and it says that the 0PM Director will be 
provided an opportunity as part of DOD’s normal coordination proc- 
ess to review and comment on recommendations and officially con- 
cur or not concur with all or part of them. The Secretary of Defense 
will take the Director’s comments and concurrence or nonconcur- 
rence into account and advise the Director of his determination 
with reasonable advanced notice of its effective date. Thereafter, 
the Secretary and the Director may take such action or actions as 
they deem appropriate consistent with their respective statutory 
authorities and responsibilities. 

This section does not read as though the Secretary and Director 
are equal partners. Is there any recourse, Mr. Secretary, Mr. 
Nesterczuk, for 0PM — I mean when there’s disagreement — let’s say 
you can’t arrive at an agreement, what happens? Who prevails in 
this kind of situation? 

Mr. Abell. The process you described — and they are in the pro- 
posed regulations — is not different than the processes that are in 
place today, in that two officers who are appointed by and report 
to the President have their conversations through their staffs, 
make their points. And should they ultimately not agree, the dis- 
agreement is adjudicated in the Executive Office of the President. 
That’s what that says. 

The practical effect of all that is that very few disagreements 
would ever reach the Secretary and Director level of adjudication. 
Folks like George and I, or Dr. Sanders and Mary Lacy, will work 
those out. But if there is something so fundamental to the core re- 
sponsibilities of either and it does reach that level, it will be adju- 
dicated in the Executive Office of the President, not unlike a dis- 
agreement between Treasury and Commerce. 

Mr. Nesterczuk. Let me comment on that, Mr. Davis, if I may. 
The language you specifically cited addresses an issue that goes 
way beyond the enabling regs, way beyond implementing issuances 
into practical day-to-day decisions where we have reserved basi- 
cally some role for 0PM. In issuing enabling regulations, we are 
full partners. There’s no question of that in the enabling regula- 
tions that we’re discussing, which require both signatures of the 
Director of 0PM and the Secretary of Defense. And following that 
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with more detail in implementing issuances, we will be working 
with the Department in implementing those issuances. 

Once they are in effect, we have reserved for 0PM an additional 
consultative role, and how that consultative role plays out is the 
language you specifically read. 

We don’t anticipate collisions in those areas very often. These 
will be practical issues of setting pay levels based on surveys, pay 
surveys, market conditions, and things of that sort or when it 
comes time to implementing hiring authorities, specific details on 
that, we would be consulting with DOD before they issue those. 
But we listed the specific instances where those provisions would 
kick in, and those are in the regulations as well. 

Mr. Davis of Illinois. The National Defense Authorization Act 
specifically states “jointly prescribe,” but I certainly appreciate the 
practicality of the Executive Office sort of adjudicating any dis- 
putes. 

Thank you very much. 

Mr. Porter. Mr. Van Hollen. 

Mr. Van Hollen. Thank you, Mr. Chairman. And thank you, 
gentlemen, for your testimony. 

I just wanted to followup on a couple of issues that have been 
raised, especially the testimony by Mr. Walker. I was not able to 
be present when he delivered the testimony, but I have been re- 
viewing the testimony. And much of the concerns he raised there 
have been raised in earlier hearings with respect to regulations 
and Department of Homeland Security as they relate to pay for 
performance. And pay for performance is something I think every- 
one agrees with in concept. We want to reward employees who per- 
form better. And certainly employees who are not up to par should 
not be rewarded. The key is coming up with a system that does 
that in a fair, predictable manner, one that the employees have 
faith and confidence in, one that is not going to be used for political 
purposes or one that is not going to be there to reward the pet of 
the manager. 

And the devil is in the details and the details are absolutely criti- 
cal in this area. This committee reviewed the pay-for-performance 
plans that were put in place by GAO some time ago and decided 
that based on the way they phased it in in a predictable manner 
in the oversight and the ability for employees to have input into 
that process and know the standards which they were being asked 
to perform, that is something we can move forward with. 

In reviewing the regulations with respect to the Department of 
Defense, there are a couple of issues that have been raised here. 
First was the issue of defining the details of implementation of the 
system. Now, as I understand your testimony, Mr. Secretary, you 
agree that needs to be spelled out and you are going to be sure that 
before this is actually fully implemented in any particular agency, 
that you’re going to flush out the details; is that correct? 

Mr. Abell. Yes, sir. We will flush out details during the meet- 
and-confer process which begins on April 18. At the end of that 
process, I think the detail that many have asked for will be appar- 
ent. But we will also make sure that we have moved from regula- 
tion to execution by — through training, and we will have a mock 
payout. 
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I agree with you, it is essential to the system that good perform- 
ance he rewarded, that bad performance be incentivized to turn to 
good performance, that the system is credible and has the trust of 
the employees. I agree with you on all those points. 

Mr. Van Hollen. With respect to predictability and the expecta- 
tions we are going to measure against, one of the other issues 
raised in Mr. Walker’s testimony is that while the regulations 
allow the core competencies to be spelled out in writing, it doesn’t 
require it. And I ask you, would you object to them requiring they 
be spelled out? 

Mr. Abell. Sir, it’s my expectation, we will flush this out during 
meet and confer, but my expectation is that written performance 
standards will be part of the final reflations, but it is something 
that we are anxious to talk to our union counterparts in the meet- 
and-confer process. 

Mr. Van Hollen. Finally, the issue of making sure there is a for- 
mal or an established process for continuous input from employees, 
that is going to be I hope part of your proposal going forward; is 
that right? 

Mr. Abell. I would go beyond that. The continuing and informal 
process will go both ways. We need supervisors to counsel and 
mentor their employees. We need employees to be able to express 
their views to their supervisors and perhaps make suggestions as 
to how their performance should be judged. It goes both ways; and 
that is continuous, I agree. 

Mr. Van Hollen. I know this committee will continue to work 
with you in this area. If things get off on the wrong track, it be- 
comes very difficult to regain the confidence and faith of employees. 

Mr. McPhie, if I could ask you, because we had an earlier hear- 
ing on the Department of Homeland Security’s regulations; and, as 
I recall, your testimony at that time was more critical of their pro- 
posals going forward than your testimony seemed today of the De- 
partment of Defense’s provisions regarding employee ability to ap- 
peal. What are the differences here? Are there some differences 
here that you are concerned of? Could you elaborate on the dif- 
ferences? 

Mr. McPhie. I don’t think they were more critical or less critical. 
I think what got buried was the statements that good things will 
happen in the DHS system. 

The criticism that I made and continue to make here, if you want 
to call it that, I think it’s more of a reality check. The MSPB is 
going to have to overcome some challenges to maintain its part of 
the bargain. Now, clearly, that brings into question some of the 
things I testified at the DHS hearing and now. Resources is an 
issue I stressed then and I made the point here again. The com- 
pressed timeframes are going to have — they require great effi- 
ciencies in the system. And the point I tried to make there, perhaps 
I will make a little bit more clearer here, is that MSPB is critical 
in ensuring credibility. That’s what I think a lot of people are al- 
luding to at this hearing. 

You know, most DHS and DOD require a more efficient system. 
There’s no question about that. And to get those efficiencies will re- 
quire MSPB to change the way it does business. That’s a challenge. 
And we are trying to solve that challenge as we speak. We are 
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looking at different ways to do business differently so that we not 
only do DHS or DOD cases promptly, but we do everybody else’s 
case promptly. The last time I was a little bit more detailed about 
two tracks and so on. That’s not the goal. The goal is one case-proc- 
essing system. 

Mr. Van Hollen. Thank you, Mr. Chairman. I don’t have other 
testimony, but this is a much shorter set of testimony than before. 
And my sense is that there are not that many differences between 
the two proposals. And you in your previous testimony were critical 
of the standard of review and some other things as well. There is 
one thing in the DOD regulations that actually is less protective of 
employee appeal rights as I read this than in the Department of 
Homeland Security, and this is raised not in your testimony but in 
the GAO testimony. And I was just surprised that I didn’t hear you 
mention it, which I understand is in contrast to DHS’s final regula- 
tions. These proposed regulations permit an internal DOD review 
of the initial decisions issued by MSPB adjudicating officials. And 
under this internal review, DOD can modify or reverse an initial 
decision or remand the matter back to the adjudicating official for 
further consideration. 

Doesn’t that significantly undercut the existing power and inde- 
pendence of the Merit Systems Protection Board? And there are no 
regulations at all that offer additional details on the Department’s 
initial review process; how they are going to handle that. What is 
your response to that? 

Mr. McPhie. That point is covered in my written testimony and 
my oral comments here today. I noted that. But this review body, 
somebody who is not satisfied — either party who is not satisfied 
with what the review body does, as I note, has the right to appeal 
that decision to the full Board. And why is that important? Because 
any review beyond that to the circuit court has to be from a final 
Board decision. That’s how the NSPS is drafted. 

Mr. Van Hollen. I look forward to continuing to discuss this 
issue. It’s not clear in the regulations as to how that process would 
unfold. 

Mr. Porter. Congresswoman Norton. 

Ms. Norton. Thank you, Mr. Chairman. I apologize. I have been 
detained in an important meeting, but I wanted to come by. And 
I have listened to the questioning thus far and asked staff about 
the clarification — I heard some clarification on pay for performance. 

And I want to issue a warning that I think any lawyer in the 
room will agree with me will be the case. Pay for performance is 
something that I certainly prefer. In my office, some people get bo- 
nuses at the end of the year and some people get higher bonuses 
than other people. We can do that in the Congress. So, you might 
wonder, why didn’t the Congress go to this sooner? And let me tell 
you why, so everybody understands what you’re walking straight 
into. Why are they stuck with this system which seems so uniform? 
My friends, it’s because of State action and due process. Unlike 
other employers, a State employer is bound by the Constitution to 
offer due process. That’s very different from if you work for a pri- 
vate employer. 

What does that mean here? You are radically moving to a dif- 
ferent system where the Federal Government has not protected 
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itself as the present system does against State action lawsuits. If 
you get dismissed from the Federal Government, how you get pro- 
moted, very different from how you do it at GM. And my friends, 
in case you think it’s because Uncle Sam is the fairest employer, 
you know, or in case you think it’s because the unions made him 
do it, let’s understand that we’re talking about an employer that 
is bound by the 14th amendment and all that implies about due 
process. 

OK. Then let us move to a pay-for-performance system where, at 
least so far, the employer must convey somehow or other — we have 
to assume because we have seen nothing in writing or orally — what 
the expectations are. The first time that this system goes into place 
large scale, and there are differences in how people are paid and 
evaluated without written expectations beforehand, you will not be 
able to count the lawsuits. And there will not be any distinction be- 
tween so-called conservative judges and liberal judges. It will be a 
straight-out whether there has been due process to deprive some- 
body of pay he might otherwise have received because that person 
has not met expectations which have not been communicated to 
him in writing. 

So I don’t care what you think about it. Understand you are mov- 
ing to a system that is the way it is because the Federal Govern- 
ment recognizes the great difference between it and any private 
employer, that State action is involved every time it handles an 
employment matter with an employee. 

Now, if you want to move radically from that, fine. But don’t 
think you are going to be able to move off of due process 14th 
amendment requirements. And my friend, you are not going to be 
able to differentiate who gets what pay when you are hauled into 
court without pulling out a piece of paper saying, “I told them what 
the expectations were.” And you will be called into court. You are 
still the United States of America. You are still subject to the due 
process clause of the 14th amendment. You will be hauled into 
court. You have to be able to say, she didn’t do this, that, or the 
other, and she did. And that’s why she got more pay than she got. 
And if you say, look, I told her so, you’re out of court right there. 

So whatever you think of our view here about the fairness of tell- 
ing somebody in advance in writing what you expect before you 
evaluate them and either give them a certain amount of pay or 
don’t, regardless of whether you are for that or not, understand 
that it is not for you to decide. That has been decided for you by 
the Constitution of the United States. We can argue about how 
much you have to do, but this much is clear. Oral communication — 
unless you got a tape recorder there so that the employer can take 
it down and have a copy — on its face does not meet due process re- 
quirements if pay is to be based on what you have, “told the em- 
ployee.” 

I want to leave that with you, Mr. Chairman, quite apart from 
what we ought to do. I think there is a serious problem of possible 
litigation unless we get some greater clarity on written evaluations. 
I speak not only from a matter of fairness, but constitutional fair- 
ness. Thank you very much. 

Mr. Porter. I would like to have the witnesses respond to a few 
of your thoughts. I think it is a good opportunity. 
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Ms. Norton. Anybody with a bar card want to disagree with 
what I just said? 

Mr. McPhie. Maybe it’s only fair — I touched on it early on, not 
in as much detail, but due process, the fundamentals of due process 
is notice of what you are being accused of and an opportunity to 
defend yourself in a meaningful fashion. I believe, as I said early 
on, this process guarantees that, and therefore it guarantees the 
due process that’s expected in the Constitution, which is minimum 
due process. Beyond that, I can’t comment. 

Ms. Norton. Can you clarify what the notice is here? 

Mr. McPhie. Right now, employees are told what they are being 
accused of 

Ms. Norton. You think any court — first of all, you are not ac- 
cused of anything. You didn’t get the same pay as anybody else. 

Mr. McPhie. Accused of or being disciplined for, somebody crafts 
an order and hands it to the employee consistent with prevailing 
judicial precedent that’s required. There’s no question that it is re- 
quired; it is. And there is no question that the Federal Government 
follows it; it does. And at some point in time, the employee is enti- 
tled to a hearing and whatnot in this process. 

The hearing is initially going to be in front of an MSPB judge 
with appeal, with an in-between step to an internal review body, 
and then an appeal upstream to the full MSPB Board. And if you 
follow the life of a case beyond the Board, there is always review 
by the Federal circuit court. So you know, except for some details, 
there’s not much difference, say, between this process and some 
other due process — some other due process processes. 

Ms. Norton. I understand the notice. You have the notice that 
you aren’t going to get your pay. I’m talking about the notice as 
to what the expectations were that resulted in your not getting 
your pay. And I say if you cannot point to that notice, you have 
violated due process and it’s a slam-dunk loss to the government. 

Mr. Nesterczuk. Let me address some of the comments that you 
made, Ms. Norton. I can’t imagine Federal work force not having 
written performance standards. The question is, how many, how 
much, how frequently are they updated? If you’re dealing with a 
problem employee, you would be insane as a supervisor or manager 
not to document every instance of poor performance; otherwise you 
won’t meet the standards that Mr. McPhie has just been speaking 
about. 

However, you cannot impose that kind of evidentiary standard on 
every employee in the work force. Thank goodness, the overwhelm- 
ing majority perform very well. We even have outstanding perform- 
ers. They don’t need a great deal of documentation. So the notion 
is to find the right amount of documentation for the right cir- 
cumstances. 

And I believe there’s no question that under NSPS as we have 
been practicing today, the standard for poor performers or difficult 
performers or problem employees is going to be a great deal of pa- 
perwork to document the problems. But in the case of outstanding 
performers, that requirement will tail off rapidly. When you are 
dealing with good employees, quite frequently, they know better 
than you do the details and the day-to-day requirements of their 
job. So it’s a matter of communicating back and forth on a regular 
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basis. And as you assign tasks to be completed, that there is a feed- 
back mechanism provided so the employees know where they 
stand. 

But in the case of difficult employees, there’s no question, Mrs. 
Norton, that the requirement to document and document thor- 
oughly will still be there. 

Ms. Norton. You know. I’m inclined to say that I know that it 
isn’t true; that you all just don’t get it, because you keep answering 
another question. I never raised the question about poor perform- 
ers. I know what to do. I ran a Federal agency. I had to clean out 
a whole lot of poor performers. I know how to keep records. I’m 
talking about the following — and I agree with you it has to be at 
a level so that we’re not completely drowned in paperwork. But I’m 
saying that if you come to work for me as a legislative assistant 
in my office, you get in my office a written notion of what it is that 
a legislative assistant does. Now, that has to be broken down, obvi- 
ously, to individual jobs, but those jobs cover a whole lot of folks. 
So I really don’t think this is onerous. You are not going to pay for 
performance for poor employees. You’re not going to pay for per- 
formance for outstanding employees. You are going to pay for per- 
formance for everybody. You have never done it before. 

I am telling you what I believe as a lawyer who continues to be 
a lawyer, if I may, so I continue to teach at Georgetown and teach 
a course over there every year. I believe that there is a terrible 
problem if you don’t defend yourself by making sure that these em- 
ployees have a written expectation, not down to you, Mary, what 
I would like you to do is this; John, what I would like you to do 
is that; but what are the expectations for this job, so when that 
person comes up for the pay period, you can say you have met the 
expectations less than somebody else and that is why you are get- 
ting less pay than somebody else. 

All I’m saying is the best defense is an offense. The offense here 
is to have written expectations for job categories so that everybody 
understands up front what is expected of her and cannot be on 
your back when she gets less than she would like. 

Mr. Nesterczuk. I agree with you. 

Mr. Porter. Mr. Abell. 

Mr. Abell. I agree with my colleague from 0PM. As we go 
through the meet-and-confer process, we will flush out the details 
in this area. And it is my expectation that there will be written 
performance standards for all employees and then the degree of the 
detail, as you’ve said and Mr. Nesterczuk has said, is something 
that we’ll have to work out. 

I will take exception to one thing you said. In fact, the Depart- 
ment of Defense does do pay for performance today in our dem- 
onstration projects and in our alternative personnel systems, quite 
successfully, we believe. We have not faced the lawsuits and the re- 
criminations you have described. So we intend to use those lessons 
as we move forward in the rest of the Department. 

Ms. Norton. I won’t bother to ask him what those circumstances 
are, but I do want to warn you, how many employees do you have 
at the Department of Defense? 

Mr. Abell. About 600,000 or so. 
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Ms. Norton. And I could find out a great deal more, if we had 
more time, about what that involves, the level that involves, how 
that particular section was chosen to be the demonstration. But my 
problem is this: We are talking about the Department of Defense 
and 600,000 Federal employees, and you better not forget it. And 
I don’t see why anybody — ^your best lawyers would say to you, cer- 
tainly if you were in the private sector, protect yourself against liti- 
gation. This is a fairly easy way to do it. 

Mr. Porter. Thank you, gentlemen. We appreciate your testi- 
mony. 

I would like to invite our third panel of witnesses to come for- 
ward today. First we will hear from Karen Reiser, organizational 
development program manager at the Federal Managers Associa- 
tion; Mr. John Gage, national president at the American Federa- 
tion of Government Employees; and, finally, we will hear from Mr. 
Ron Ault, President of the Metal Trades Department. 

Like the previous panels, I would like to recognize each of you 
for your opening statements and please summarize your state- 
ments in approximately 5 minutes. 

I would like to recognize Ms. Reiser. You are recognized for 5 
minutes. 

STATEMENTS OF KAREN REISER, ORGANIZATIONAL DEVEL- 
OPMENT PROGRAM MANAGER, FEDERAL MANAGERS ASSO- 
CIATION; JOHN GAGE, NATIONAL PRESIDENT, AMERICAN 

FEDERATION OF GOVERNMENT EMPLOYEES; AND RON 

AULT, PRESIDENT, METAL TRADES DEPARTMENT 

STATEMENT OF KAREN HEISER 

Ms. Reiser. Chairman Porter and Congressman Davis, thank 
you all. As a member of the Federal Managers Association, thank 
you for allowing me this opportunity to express our views on the 
proposed regulations for the new DOD National Security Personnel 
System. 

Our mission at FMA is simple. We promote excellence in public 
service by creating an efficient and effective Federal Government. 
We are grateful to be here and look forward to continuing this im- 
portant dialog. 

I currently manage organizational development programs at 
Watervliet Arsenal, just outside Albany, NY. I have an MBA in 
human resources and several years of private sector experience as 
an RR manager in manufacturing and health care. Rowever, the 
bulk of my experience has been with the Federal Government in 
labor relations and quality programs. 

As you are aware, managers and supervisors are in a unique po- 
sition under these proposed regulations. They will be responsible 
for implementation of the Department’s new personnel system and 
also subjected to its requirements. As such, managers and super- 
visors are pivotal to ensuring the success of the new system. 

We at FMA recognize that change does not happen overnight and 
we remain cautiously optimistic that the new system may help 
bring together the mission and the goals of the Department with 
on-the-ground functions of the defense work force. Two of the most 
important components to successfully implementing the new sys- 
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tern are training and funding. Managers and employees need to see 
leadership from the Secretary on down that supports a collaho- 
rative training program and budget proposals that make room to 
do so. We also need consistent oversight and appropriation of prop- 
er funding levels from Congress to ensure that both employees and 
managers receive sufficient training in order to do their jobs most 
effectively. 

There are two primary areas in which we see the need for per- 
formance management training. Operations training is required in 
order for managers to understand the nuts and bolts of the new 
system, their responsibilities and authorities, and the rights and 
responsibilities of their employees and their supervisors. 

Of equal or more importance is the training required to enable 
managers at all levels to understand how to translate organiza- 
tional goals into performance standards. The process begins with 
an organization understanding its goals and objectives and making 
them clear to members of their organization. Goals and objectives 
are transmitted down through the organization, translated into 
executable plans and then to performance elements and standards 
of employees on the ground floor. 

Theoretically, since organizational goals are the result of a desire 
to meet customer requirements, this is how performance manage- 
ment directly links employee’s success to organizational success. 
Our consistent message is this: As managers and supervisors, we 
cannot do this alone. Collaboration between manager and employee 
must be encouraged to debunk myths and create the performance 
and results-oriented culture that is so desired by the proposed reg- 
ulations. 

As any Federal employee knows, the first item cut when budgets 
are cut is training. It is crucial this not happen in the implementa- 
tion of these regulations. Not to be underestimated is the effect of 
more than 10 years of Federal work force downsizing. During this 
time, missions have continued to be accomplished because of dedi- 
cated skilled managers and employees. However, performance man- 
agement during this time has taken the form of a survival mode: 
Do what it takes, do more with less. It has not been as formal or 
as consistent as what is required or envisioned by the NSPS. 

Making a change to pay for performance without first addressing 
the need to refine these organizational and management skills in 
this area will have serious detrimental consequences. DOD is the 
largest employer in the Federal Government. For Civil Service re- 
form to be implemented throughout government, it must be suc- 
cessful in DOD. 

FMA further supports a fair and open labor relations process 
that protects the rights of employees and creates a work environ- 
ment that allows employees and managers to do their jobs without 
fear of retaliation or abuse. The past 10 years have seen improve- 
ments in labor/management partnership across DOD. At my site, 
for example, much organizational progress has been possible be- 
cause of a strong cooperative relationship of labor and management 
with a shared goal of organizational success. 

Let us not lose sight of this type of growth in the pending imple- 
mentation. The new system has relegated the authority for deter- 
mining collective bargaining rights to the Secretary. In this regard. 
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the recognition of management organization such as FMA is a fun- 
damental part of maintaining a collaborative and congenial work 
environment. 

Title 5 CFR 251, 252 allows FMA, as an example, to come to the 
table with DOD leadership and discuss issues that affect managers 
and supervisors. While this process is not binding arbitration, the 
ability of managers and supervisors to have a voice in a policy de- 
velopment better enables them to support accomplishment of 
DOD’s mission and goals and is crucial to the Department’s long- 
term vitality. 

We are cautiously hopeful that the new DOD system will be dy- 
namic, flexible, and responsive to modern threats and as positive 
as its vision. The proposed regulations, however, remain vague and 
academic. Current guidance provides the bones of what we believe 
to be a workable plan. And while we remain concerned with some 
areas at the dawn of the system’s rollout, the willingness of 0PM 
and DOD to reach out to employee organizations such as FMA is 
a positive indicator of collaboration and transparency. We look for- 
ward to continuing to work closely with Department and agency of- 
ficials. 

Thank you for this opportunity to allow our views to be heard. 
And I will be happy to answer any questions you may have. 

[The prepared statement of Ms. Reiser follows:] 
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Chairman Porter, Ranking Member Davis and Members of the House Subcommittee on the 
Federal Workforce and Agency Organization: 

My name is Karen Heiser. On behalf of the 2(K),000 managers and supervisors in the Federal 
government whose interests are represented by the Federal Managers Association (FMA), I would like to 
thank you for inviting us to present our views for this joint hearing before the House Government 
Reform Subcommittee on the Federal Workforce and Agency Organization regarding the new National 
Security Personnel System (NSPS). I am currently the Organizational Development Manager at 
Watervliet Arsenal in New York, U.S. Department of the Array. My statements are my own in my 
capacity as a member of FMA and do not represent the official views of the Department of Defense or 
the Army. 

F.stablished in 1913, FMA is the largest and oldest Association of managers and supervisors in 
the Federal Government. FMA was originally organized within the Department of Defense to represent 
the interests of civil service managers and supervisors, and has since branched out to include some 35 
different Federal departments and agencies. We are a non-profit professional organization dedicated to 
advocating excellence in public service. As those who will be responsible for the implementation of the 
Department’s proposed personnel system and subjected to its changes, managers and supervisors are 
pivotal to ensuring its success, 1 am here today to speak on behalf of those managers with respect to the 
process of developing the regulations, the proposed changes themselves, and the eventual rollout of the 
new system. 

The Department of Defense is the largest employer of civilian Federal employees, and roughly 
700,000 employees, nearly half the 1 .8 million members of the Federal civil service, will fall under the 
scope of the new NSPS. The critical mission and sheer size of the Pentagon makes the success of the 
development and implementation of the new personnel system vital. With an impending Base 
Realignment and Closure (BRAC) process that looks to reduce an estimated twenty-five percent of 
Defense inirastructure, the civilian employees of DOD must be reassured of the commitment by the 
Secretary of Defense and Congress to ensure a positive and successful implementation of the new 


regulations that take into account managerial and employee protections. 

The Department of Homeland Security (DHS) and the Office of Personnel Management (0PM) 
have recently released the final regulations outlining its new personnel system. Similar changes are 
being proposed in for the DOD regulations. However, so much of the proposed regulations provide 
often vague and undefined guidance it is difficult to see what the final implementation would look like 
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under any final regulation. We would ask that more attention be paid to the specifics in all areas of 
change so that there is greater transparency with what will be expected of managers and employees. As 
we move towards the implementation phase, we already know that there will be: 

• maintenance of current benefits for active duty and retired employees; 

• support for travel and subsistence expenses; 

• continuation of current leave and work schedules; 

• no loss of pay or position for any current employee; 

• no changes in current overtime policies and practices; and 

• merit principles will be maintained, preventing prohibited personnel practices, adherence to 

current whistleblower protections and honoring and promoting veterans’ preference. 

We at FMA recognize that change does not happen overnight. However, we are optimistic that 
the new personnel system known as NSPS may help bring together the mission and goals of the 
Department with the on-the-ground functions of the homeland secmity workforce. 

TRAINING AND FUNDING 

Two key components to the successful implementation of NSPS and any other major personnel 
system reforms across the Federal government will be the proper development and funding for training 
of managers and employees, as well as overall funding of the new system. As any Federal employee 
knows, the first item to get cut when budgets are tightened is training. Mr, Chairman, you have been 
stalwart in your efforts to highlight the importance of training across government. Training of managers 
and employees on their rights, responsibilities and expectations through a collaborative and transparent 
process will help to allay concerns and create an environment focused on the mission at hand. 

Managers have been given additional authorities under the final regulations in the areas of 
performance review and “pay-for-performance”. We must keep in mind that managers will also be 
reviewed on their performance, and hopefully compensated accordingly. A manager or supervisor 
cannot effectively assign duties to an employee, track, review and rate performance, and then designate 
compensation for that employee without proper training. As a corollary, if there is not a proper training 
system in place and budgets that allow for adequate training, the system is doomed for failure from the 
start. The better we equip managers to supervise their workforce, the more likely we are to ensure the 
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integration and implementation of the new system - and the stronger the likelihood that managers will 
be able to carry out their day to day responsibilities in support of the Department’s critical mission. 

For employees, they will now be subject in a much more direct way to their manager’s objective 
determination of their performance. Employees would be justified in having concerns about their 
manager’s perception of their work product in any performance review if they felt that the manager was 
not adequately trained. Conversely, if employees have not been properly trained on their rights, 
responsibilities and expectations under the new human resources requirements, they are more apt to 
misunderstand and therefore have no faith in the appraisal process. This contradiction does not create 
the environment of performance based pay and results oriented productivity. Rather, it creates an 
environment of mistrust and conflict in opposition to the intended efforts of the proposed regulations. 

Our message is this: As managers and supervisors, we cannot do this alone. Collaboration 
between manager and employee must be encouraged in order to debunk myths and create the 
performance and results oriented culture that is intended by the final regulations. Training is the first step 
in opening the door to such a deliberate and massive change in the way the government manages its 
human capital assets. We need the support of the Department’s leadership, fi'om the Secretary on down, 
in stressing that training across the board is a top priority. We also need the consistent oversight and 
input of Congress to ensure that both employees and managers are receiving the proper levels of training 
in order to do their jobs most effectively. 

The Secretary and Congress must also play a role in proposing and appropriating budgets that 
reflect these priorities. The Department of Defense has estimated that the cost for the implementation of 
the new human resources management system and the internal labor relations board will be 
approximately $158 million with no more than $100 million spent in a given twelve month period. 
However, there is no clear indication of how this money will be spent, what portion will be reserved for 
training, and out of what budget those funds will come. The initial budget request for the 
implementation of the DHS MAX™ system that included training for managers and employees was 
already underfunded by Congress for fiscal year 2005, and could be again for fiscal year 2006. This 
precedent, as we prepare for even larger budget deficits that the President hopes to cut into by holding 
discretionary spending below the level of inflation, presents a major hurdle to the overall success of and 
any future personnel reform efforts at other departments and agencies. 

Agencies must also be prepared to invest in their employees by offering skill training throughout 
their career. This prudent commitment, however, will also necessitate significant technological 
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upgrades. The Office of Personnel Management (OPM) has already developed pilot Individual Learning 
Account (ILA) programs. An DLA is a specified amount of resources such as dollars, hours, learning 
technology tools, or a combination of the three, that is established for an individual employee to use for 
his/her learning and development. The ILA is an excellent tool that agencies can utilize to enhance the 
skills and career development of their employees. 

We would also like to inform Congress of our own efforts to promote managerial development. 
FMA recently joined with Management Concepts to offer The Federal Managers Practicum — a 
targeted certificate program for Federal managers. As the official development program for FMA, The 
Federal Managers Practicum helps FMA members develop critical skills to meet new workplace 
demands and enhance their managerial capabilities. 

FMA has long recognized the need to prepare career-minded Federal employees to manage the 
demands of the 2 1 “ century workplace through its establishment of The Federal Management Institute, 
FMA’s educational arm, which sponsors valuable professional development seminars and workshops. 
The Federal Managers Practicum is a unique, integrated development program that links professional 
training and higher education - specifically created for the Federal career professional. Developed and 
taught by management experts, this comprehensive practicum integrates core program management 
skills including planning, analysis, budgeting, communication, evaluation, and leadership with 
functional skills and knowledge - providing a balance between theory and practice. We at FMA believe 
that the practicum will pave the way for the creation of much-needed development programs for Federal 
employees. 

Clearly agency budgets should allow for the appropriate fVmding of the ILA as an example. 
However, history has shown that training dollars have been a low priority for many agency budgets. In 
fact, in the rare event that training funds are available, they are quickly usurped to pay for other agency 
“priorities.” Toward this end, we at FMA support including a separate line item on training in agency 
budgets to allow Congress to better identify the allocation of training funds each year. 

Neither the Office of Management and Budget (OMB) nor OPM collects information on agency 
training budgets and activities. This has only served to further diminish the minimal and almost cursory 
attention on training matters. Many agencies do not even have dedicated employee “training” budgets. 
Training funds are often dispersed through other accounts. It is no surprise that budget cuts inevitably 
target training funds, which is why FMA continues to advocate for the establishment of a traiiring officer 
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position within each Federal agency. This would allow for better management and recognition of 
training needs and resources, in addition to placing increased emphasis on critical training concerns. 

The Federal government must, once and for all, take the issue of continuous learning seriously. 
FMA advocated for the existing Chief Human Capital Officers Council, which was finally brought about 
as part of the Homeland Security Act of 2002. While we applaud the Council’s creation of two needed 
subcommittees to examine performance management as well as leadership development and succession 
planning, we would urge the Council to add another subcommittee to evaluate training programs across 
the government. Without proper training, and funding for training, we cannot hope to effectuate 
expansive human resources changes and fully achieve them. 

DEVELOPMENT AND IMPLEMENTATION PROCESS 

The development process for the Department of Homeland Security final personnel regulations 
took two years and a considerable amount of outreach and input from management afid employees. We 
are seeing an expedited and larger scale development and implementation for the NSPS than we did with 
DHS. Whereas DHS will only have 110,000 employees subject to its new system, DOD will be looking 
at nearly seven times that many employees coming under NSPS and the timeframe for implementation is 
only slightly longer. We want to strongly recommend a deliberate and reflective process during the 
creation and application of the new regulations. It is with great patience in addressing both the positive 
and critical feedback that the success of the new system will be boosted. 

As we look at the process for the development of the NSPS, we were initially discouraged by the 
lack of outreach that the DOD was conducting to management and employee groups as well as 0PM. 
However, we were similarly encouraged once 0PM was brought more directly into the fold, and the 
Executive Program Office (EPO) was created for the development and implementation phases. We 
firmly believe that the DHS human resources system benefited greatly from the involvement of all 
parties, and continue to believe that NSPS will also benefit in the attempting to debunk myths and create 
a culture of change. 

The NSPS EPO sent a representative to our 13'*' Annual Mid-Year Conference in August of 2004 
to discuss the upcoming changes to the current personnel systems with our membership. Our 
membership was grateful for the chance to listen to the development of the possible outcomes for the 
new human resources management system and discuss concerns they have out in the field with the 
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implementation and specifics of the new NSPS. The NSPS staff availed themselves to our membeiship 
for further inquiry and discussion. 

In addition, our national leadership was invited on several occasions to meet with both DOD and 
0PM officials during the development phase of the NSPS proposed regulations. In our discussions, we 
have expressed concerns with the training and budgeting needed to ensure success with the new system 
as well as the need for continued inclusion of management and employee groups in the implementation 
process. It is this point that we cannot stress enough. 

As we move forward with the thirty-day public commenl/thirty-day “meet and confer”/ and thirty 
day congressional oversight period, otherwise known as the “30/30/30 timeframe,” it has become clear 
that continued collaboration between 0PM, DOD and representative management and employee groups 
will go along way towards alleviating fears and angst over the implementation of (he new system. 
Allowing our voice at the table helps 0PM and DOD understand the perspective of m^agers in the field 
and allows us a chance to go back to our membership and explain the reasoning behind decisions being 
made. While consensus may not always be reached, the act of inclusion into the process ensures greater 
transparency and accountability fi'om all sides involved. 

After the meet and confer process and the release of the final regulations, management and 
employee groups need to have continued input during the implementation phases of the new human 
resources system. Oiu members on the ground both will be subjected to and responsible for bringing 
these ideas into real working systems. Without their continued feedback on both successes and bumps in 
the road, there is little confidence that problems will be properly addressed. 

PAY FOR PERFORMANCE 

There has been much discussion about the creation of a pay-for-performance system at both 
DOD and DHS. We believe that a deliberate process that takes into accoimt both an internal and 
independent review mechanism for the implementation of a pay-for-performance system is crucial to its 
success at DOD and elsewhere in the Federal government. 

The replacement of the standard General Schedule pay system with a proposed pay banding 
system creates a devastating problem should insufficient funds be appropriated by Congress. As it 
stands, the regulations will have employees competing with one another for the same pool of money, all 
of which is based on their performance review. If this pool of money is inadequate, the performance of 
some deserving Federal employees will go unrecognized, causing the new system to fail in meeting its 
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objective, in addition to creating dissension in the woijqtlace. In short, the integrity of “pay-for- 
performance” will be severely hindered if ALL high performers are not rewarded accordingly. We 
believe that DOD should continue to allocate at least the annual average pay raise that is authorized and 
appropriated by Congress for General Schedule employees to DOD employees who are “fully 
successful” (or the equivalent rating), in addition to other rewards based on “outstanding” performance 
(or equivalent rating). 

There is an increased emphasis in the proposed regulations on basing general pay for employees 
on the local job market. This is certainly a step in the right direction of closing the pay gap between 
Federal civilian employees and their private sector counterparts. However, we believe that these 
provisions should be expanded on to establish multiple locality market supplements to prospective pay 
adjustments, and require clear compelling criteria for the establishment of additional locality market 
supplements. Fiuthermore, the supplements should contain implementing issuances that require a 
balance of human resources interoperability with mission requirements. 

The performance appraisal process is key to this new personnel system. The review determines 
the employee’s pay raise, promotion, demotion or dismissal in a far more uninhibited way than is 
currently established in the General Schedule. We support the premise of holding Federal employees 
accountable for performing their jobs effectively and efficiently. More specifically, the removal of a 
pass/fail performance rating system is a step in the right direction. 

We are concerned, however, that within any review system there must be a uniform approach that 
takes into account the clear goals and expectations of an employee and a system that accurately measures 
the performance of that employee, with as little subjectivity on the manager’s part as possible. As such, 
it is essential that within the review process, the methodology for assessment is unmistakable and 
objective in order to reduce the negative effects of an overly critical or overly lenient manager. The 
most important component in ensuring a uniform and accepted approach is proper training, and funding 
thereof, that will generate performance reviews reflective of employee performance. We would like to 
submit the following necessary elements for executing a pay-for-performance system that has a chance 
to succeed: 

• adequate funding of “performance funds” for managers to appropriately reward employees based 
on performance; 
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• development of a performance rating system that reflects the mission of the agency, the overall 
goals of the agency, and the individual goals of the employee, while removing as much bias from 
the review process as possible; 

• a transparent process that holds both the employee being reviewed and the manager making the 
decision accountable for performance as well as pay linked to that performance; 

• a well-conceived training program that is funded properly and reviewed by an independent body 
(we recommend the Government Accountability Office as an auditor) which clearly lays out the 
expectations and guidelines for both managers and employees regarding the performance 
appraisal process. 


We believe that transparency leads to transportability, as intra-Department job transfers could be 
complicated by the lack of a consistent and uniform methodology for performance reviews. While we 
need training and training dollars, we should allocate those funds towards a program that takes into 
account all agencies within DOD. If we are to empower managers with the responsibility and 
accountability of making challenging performance-based decisions, we must arm them with the tools to 
do so successfully. Without proper funding of “performance funds” and training, we will be back where 
we started - with a fiscally restricted HR system that handcuffs managers and encourages them to 
distribute limited dollars in an equitable fashion. 


HIRING AND STAFFING 

Sixty percent of managers and fifty percent of all Federal civilian employees will be eligible for 
retirement in the next few years. The average age of the Federal workforce rises every year, and 
currently it is 47. In addressing the growing attrition rates and the need for recruiting and retaining the 
most talented workforce, we fully support the regulations move towards increasing both increased hiring 
authorities and retention tools while maintaining the important veterans’ preference. In order to 
successfully implement any new management flexibilities, proper budgetary allotments for bonuses, 
programs such as student loan repayments, and the training for managers to properly use the new 
authorities must be made. 

Congress has authorized and increased a number of management authorities and benefits to help 
address the human capital crisis over the past few years. The annual amount an employee can receive 
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for their student loan repayments was raised from $6,000 to $10,000, and the aggregate was raised from 
$40,000 to $60,000. Last year, Congress approved the Workforce Flexibilities Act (S. 129), a bill to end 
the Thrift Savings Plan open seasons (H.R. 4324) and a measure (S. 2657) to improve dental and vision 
care benefits for Federal employees, retirees and their families. As an author of the bill, you know that 
under S. 129 agencies have the following five authorities; 

. Recruitment and Retention Bonuses - Agencies may offer recruitment and retention bonuses 
worth up-to 100 percent of a current or future employee’s annual pay. The bonuses would be paid 
out over a four year period. 

« Streamlined Critical Pay Authority - Allow OPM to use greater authorities to recruit employees 
into historically difficult government positions to fill. 

• Agency Training - Improve agency training of managers in areas of performance review, 
mentoring activities and addressing poor performers. Agencies will also be charged with 
adopting better training for management succession planning. 

• Annual Leave Enhancement - An agency will be allowed to offer mid-career professionals 
moving from industry into government service annual leave comparable to employees who spent 
a similar amount of time earning the leave in Federal service. 

• Compensatory Time Off for Travel - Agencies may offer employees compensatory time-off for 
each hour they spend in transit for official business travel. 

We are in strong support of the additional hiring flexibilities and authorities proposed in the 
regulations, but we would also like to see a stronger coimnitment by DOD and OPM to enforcing the 
current hiring and retention flexibilities currently available to agencies. A perfect example of a 
management tool not being properly implemented is the student loan repayment program. This program 
is not properly funded and therefore many agencies do not offer this incentive to their recent college 
graduates. Too few flexibility tools are being used in too few agencies with little training and funding 
across the government to education managers on their given authorities. 

In addition to the need for greater hiring tools is the general concern about security clearances. A 
balance must be strack between creating a thorough background security check for new employees 
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brought in under the direct hire authority and timely processing of the security clearances. Far too often 
employees will not be afforded the opportunity to perform their full duties because of the delay in getting 
the proper security clearance. As many of our members hold high security level clearance, we 
understand and appreciate the need for examining all aspects of a person’s personal record including 
finances, but we also believe that a balance can be struck to help expedite the process. 


REDUCTIONS-IN-FORCE (RIF) 

Reductions-in-Force (RIF) are not new to many DOD employees. The current RIF regulations 
allow for performance recognition in retention standing and we believe is acceptable to management and 
the employees being affected by RIF. We support the position that employees should be judged not only 
on the amount of time they have put into an agency, but on the breadth and depth of tljeir performance. 
However, we acknowledge that their time is the primary factor in the ultimate determination of any 
reduction. Under the new system, we would recommend that as with the current system performance 
ratings be given a time value that would be added to the employees seniority (Service Computation 
Date.) An employee with one year of an “Exceptional” performance rating versus an employee with 
three years of “Above Fully” should not be penalized. In fact, one year of an “Exceptional” rating is not 
a blue print for a lifetime of exceptional work. 

As we have seen throughout the rest of the regulations, DOD has maintained its commitment to 
the Merit Systems Protection Board as the independent body for appeals making decisions. Under the 
RIF Appeals provision, employees may appeal the RTF’s action to the MSPB, but no provisions exist in 
the Federal Register for such appeals to be streamlined or handled under an expedited way spelled out in 
the other sections of the regulations dealing specifically with appeals processes. We at FMA suggest 
that this section be modified to reflect the reduced time fiumes and streamlining for appeals that the rest 
of the Department will see under the proposed regulations. 

Lastly, the proposed regulations define the basis for competitive areas being subjected to RIF as 
including one or more of the following considerations: (1) geographic location(s); (2) line(s) of business; 
(3) product lme(s); (4) organizational unit(s); and (5) fimding line(s). We understand that these are part 
of the outline for making REF decisions, but it is still very vague how they will be applied. We ask that 
additional specific information on the design and impact of the considerations for defining competitive 
areas be more explicitly spelled out in the final regulations. 
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COLLECTIVE BARGAINING AND LABOR RELATIONS 


FMA supports an open and fair labor-relations process that protects the rights of employees and 
creates a work environment that allows employees and managers to do their jobs without fear of 
retaliation or abuse. 

Under the new system, various components of the collective bargaining process are no longer 
subject to the same rules. There is also a move away from the Federal Labor Relations Authority 
(FLRA) as an independent negotiating body to an internal labor relations board made up of members 
appointed by the Department’s Secretary, This immediately calls into question the integrity, objectivity 
and accountability of such an important entity. Impartiality is key to this process, and it is derived from 
independence in the adjudication process. The workforce must feel assured that such decisions are made 
free of bias and politics. 

The appointments for the new National Security Labor Relations Board (NSLRB) are made 
solely by the Secretary, with nominations and input allowed by employee organizations for two of the 
three positions. Submitting nominations from employee groups to the Secretary on whom we believe to 
be qualified candidates for this internal board must not be taken as perfimctory. They should be given 
serious consideration by the Department and where appropriate appointed to the board. 

The new system has relegated the airthority for determining collective bargaining rights to the 
Secretary. Towards this end, the recognition of management organizations such as FMA is a 
fundamental part of maintaining a collaborative and congenial work environment. Of the provisions in 
Title 5 that have been waived under the new National Security Personnel System, the modification of 
collective bargaining rights that gives the Secretary sole discretion on when to recognize the unions 
places into question such recognition of the Federal Managers Association by DOD. 

Title 5 CFR 251/252 grants non-union employee groups the formal recognition of the 
Department by ensuring a regular dialogue between agency leadership and management organizations. 
Specifically, these provisions stipulate that: 

• such organizations can provide information, views, and services which will contribute to 
improved agency operations, personnel management, and employee effectiveness; 

• as part of agency management, supervisors and managers should be included in the decision- 
making process and notified of executive-level decisions on a timely basis; 
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• each agency must establish and maintain a system for intra-management communication and 
consultation with its supervisors and managers; 

• agencies must establish consultative relationships with associations whose membership is 
primarily composed of Federal supervisory and/or managerial persormel, provided that such 
associations are not affiliated with any labor organization and that they have sufScient agency 
membership to assure a worthwhile dialogue with executive management; and 

• an agency may provide support services to an organization when the agency determines that such 
action would benefit the agency’s programs or would be warranted as a service to employees 
who are members of the organization and complies with applicable statutes and regulations. 

In summary. Title 5 CFR 251/252 allows FMA, as an example, to come to the taWe with DOD 
leadership and discuss issues that affect managers, supervisors, and executives. While/ this process is not 
binding arbitration, the ability for managers and supervisors to have a voice in the policy development 
within the Department is crucial to its long-term vitality. Such consultation should be supported by all 
agencies and departments, thus we strongly urge the inclusion of CFR 251/252 into the final regulations 
in order to maintain the strong tradition of a collaborative work environment that values the input of 
Federal managers. 

In fact, we strongly encourage the Department to make good on its call for “continuing 
collaboration” with management and employee groups during the implementation process by inserting 
language mirroring 5 CFR 251/252 in its regulations. Currently “continuing collaboration” is not more 
narrowly defined in the regulations, rather a blanket statement that the Department intends to do so. We 
would ask that the Secretary and DHS leadership set up regular meetings (monthly or bi-monthly), 
depending on the status of the implementation, in order to ensure this important dialogue that has been 
so critical to the design process continues. 

ADVERSE ACTIONS AND APPEALS 

As managers, we take comfort in knowing that there is an independent appeals process for 
employees to dispute adverse actions. The Merit System Protection Board (MSPB) was established 
twenty-five years ago to allow Federal employees to appeal adverse agency actions to a third-party, 
independent review board. Since its inception, the MSPB has maintained a reputation of efficiency and 
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fairness. MSPB decisions uphold agency disciplinary actions 75 to 80 percent of the time, which is 
evidence of the Board’s broad support of agency adverse action decisions. In performance cases, the 
percentage is even higher in support of agency management. Decisions are also typically reached in 90 
days or less. We are pleased to see that the Merit Systems Protection Board, an independent third party 
review board, will remain as the primary appeals decision maker. Furthermore, the expedited process 
requirement would hopefully improve employee and management morale in allowing decisions to be 
rendered more swiftly. 

We are concerned, however, that the Secretary retains ultimate decision making authority on the 
appeals process. In many ways this creates a system of little accountability and integrity as the need for 
a third party intermediary to have authority over appeals is critical to the integrity of the system. 

Moreover, the current model has been successful because it is a uniform system for the entire Federal 
government. Establishing appeals processes that leave ultimate authority with the each individual 
Secretary might create unnecessary confusion for the Federal workforce, which will lengthen, instead of 
streamline, the process while potentially making the system more prone to abuse. While we recognize 
the desire to streamline the appeals process, we believe that the reduced time requirements are a step in 
the right direction, but MSPB must be given the full authority to make binding independent decisions 
otherwise the system runs the risk of creating a lack of trust, which will likely serve to lengthen and 
complicate the process. 

In fact, in 1995, Congress took away Federal Aviation Administration (FAA) employees’ MSPB 
appeals rights as part of a personnel reform effort that freed the FAA from most government-wide 
personnel rules. The FAA subsequently replaced the MSPB appeals process with an internal system - as 
is being proposed in the House version of the Defense Authorization bill - called the “Guarantee Fair 
Treatment” program consisting of a three-person review panel. Critics complained that the Guaranteed 
Fair Treatment program did not give employees access to an independent administrative review body. 
After numerous incidents and reports of abuse. Congress in 2000 reinstated full MSPB appeal rights to 
FAA employees as part of the Wendell H. Ford Aviation Investment and Reform Act for the 21st 
Century (AIR-21). 

Based on its track record of fairness and credibility within the Federal community, we support 
incorporating the Merit Systems Protection Board in the appeals process. Given the MSPB’s strong 
reputation for swiftness and fairness in the eyes of agency management and employees - as well as the 
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FAA’s failed experiment with utilizing and internal appeals process - we at FMA believe that not doing 
so would create more problems than it solves. 

The mission of the Department of Defense demands high performance and the utmost integrity 
from its employees. As the adage goes, one bad apple can spoil the rest. DOD does not have that 
luxury. So, it is understandable that certain egregious offenses should never be tolerated, and therefore 
result in immediate and decisive action. 

The Mandatory Removal Offenses (MRO) authority that has been given to the Secretary is a 
good way to aid in creating a culture that adheres to the sensitive nature of the work being done by the 
Department, and reminds employees that they must be on top of their game at all times. Certain acts 
such as leaking classified materials, deliberately sabotaging machinery, abetting an enemy, or 
committing serious fraud certainly warrant the removal of an employee. These along with a few other 
offenses could be justified in the creation of a MRO list. 

We are nevertheless concerned that Pandora’s Box could be opened, and caution restraint on the 
part of the Secretary in establishing specific MRO’s. As was seen within the “10 Deadly Sins” at the 
Internal Revenue Service, overwhelming fear of violating an MRO slowed the actions of employees and 
impeded their work. This could be a serious detriment to an agency that needs as much creativity in 
battling 21*' century terrorists who will use any means in any context to attack our homeland. Managers 
and employees working in DHS are fully aware of the sensitivity of their position and mission, so we 
urge the Department to exercise this authority with great care for potential side-effects. 

PAY BANDING, COMPENSATION AND JOB CLASSIFICATION 

Pay banding is not a new concept to the public sector. The practice has been in use since the late 
1980’s, and it is currently underway in a few government agencies, notably in the Federal Aviation 
Administration as well as in the Internal Revenue Service - where FMA has a large number of members. 
The job classification and pay system was developed in the late 1980s, and has seen varying levels of 
success. 

Under the proposed NSPS regulations, applicable employees will no longer be governed by the 
traditional General Schedule (GS) pay system. The GS system is based on the premise that an employee 
who commits themselves to public service will be rewarded for longevity of service and tenure in the 
system through regular pay raises and promotions as long as the employee is “fully performing” the 
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duties assigned. Under the pay banding system within pay for performance, the employee will be 
lumped into a broad job cluster based that combine like job functions, and then placed in one of three 
pay bands: Entry Level, Full Performance, and Supervisory (with the potential for more bands). 

The difficult determination of the final outcome of the pay banding and job classification system 
is the vague outline sketched in the proposed regulations. While we can look to DHS, the Government 
Accountability Office, or other demonstration projects for insight, without a more clearly defined 
explanation of the system sought to be implemented we can only offer a general perspective. We at 
FMA support the use of the GS salary stracture as the baseline for moving an employee into the new 
band as well as act as a guide for determining the low and high ends of each band. Furthermore, we 
would like assurances that current employees will not see any reduction in their current pay, and in fact 
qualified employees could receive higher salaries from this transition. The GS system is familiar to 
Federal managers and employees, and moving into a new pay banding system in and of itself creates 
some consternation. Using the GS system as the foundation will allay concerns that pay rates will be 
significantly reduced. 

Pay bands also offer a number of benefits to the employee and manager that should be examined. 
The General Schedule places its emphasis on longevity, and the new system will place more emphasis 
on job performance than duration of employment. Pay bands provide the opportunity to have accelerated 
salary progression for top performers. As in the IRS pay-band system, managers are eligible for a 
performance bonus each year. Those managers with “Outstanding” summary ratings will receive a 
mandatory performance bonus. Managers with “Exceeded” summary ratings are eligible for 
performance bonuses. However, careful consideration should be given to the use of the term “bonus”. 

A bonus is not considered part of basic pay for retirement purposes so therefore not considered when 
calculating retirement entitlement. 

In the area of job classification, determinations are made which place positions in different pay 
categories where the distinctions that led to the classification are small. Pay-banding provides the 
opportunity to place greater weight on performance and personal contributions. 

Pay bands can also be designed to provide a longer look at performance beyond a one-year 
snapshot. Many occupations have tasks that take considerable lengths of time. Pay bands can be 
designed to recognize performance beyond one year. Arbitrary grade classifications in the GS system 
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inhibit non-competitive reassignments. Broader bands allow non-competitive reassignments. This 
enhances management flexibility and developmental opportunities. 

Of course, there remain challenges with any proposed pay-band system for that matter. First, 
pay-for-performance systems are only as good as the appraisal systems they use. Since performance is 
the detemiining factor in pay-band movement, if there is no confidence in the appraisal system, there 
will be no confidence in the pay system. 

Moreover, pay-for-performance systems can be problematic where there is an aging workforce. 
Experienced employees tend to converge towards the top of the pay band. This provides them little 
room for growth. This is particularly trae for those employees whose GS grade is the highest grade in 
the new band. (Example : Grade 1 3 employee placed in an 1 1 - 1 3 band. S/he will be towards the top and 
now will need the higher grades to continue to move ahead. Previously s/he only neede(| time in grade 
and a “fully successful” rating to progress). , 

Finally, pay-band performance requirements can discourage non-banded employees from 
applying for banded positions. If the employee is converted in the upper range of a band s/he may not 
have confidence s/he can achieve the higher ratings requirements. 

Compounding the critical mission of DOD and its new personnel system are the myriad of 
problems associated with the recmitment and retention of Federal employees. One piece in particular is 
the significant pay gap between the public and private sectors. According to a survey of college 
graduates. Federal and non-Federal employees conducted by the Partnership for Public Service', the 
Federal government is not considered an employer of choice for the majority of graduating college 
seniors. In the survey, nearly 90 percent said that offering salaries more competitive with those paid by 
the private sector would be an “effective” way to improve Federal recruitment. Eighty-one percent of 
college graduates said higher pay would be “veiy effective” in getting people to seek Federal 
employment. When Federal employees were asked to rank the effectiveness of 20 proposals for 
attracting talented people to government, the second-most popular choice was offering more competitive 
salaries (92 percent). The public sector simply has not been able to compete with private companies to 
secure the talents of top-notch workers because of cash-strapped agency budgets and an unwillingness to 
address pay comparability issues. 


' Survey conducted by Hart-Teeter for the Partnership for Public Service and the Council for Excellence in Govcnunent, Oct. 23, 2001 n 
1-3. 
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Closing the pay gap between public and private-sector salaries is critical if we are to successfully 
recruit and retain the “best and brightest.” In this regard, we are pleased to see a shift in the 
determination of “locality” pay from strictly geographical to occupational. Locality pay adjustments 
based on regions across the country did not take into account the technical skills needed for a given 
occupation. The new regulations allow for a look nationwide at a given occupation within the labor 
market that more accurately ties the rate of pay to job function, which could overcome geographic 
impediments in the past in closing the gap between public- and private-sector salaries. 

GOVERNMENT-WIDE STANDARDS 

The passage of the National Defense Authorization Act of 2004 (P.L. 108-136) marked the 
second step in what is quickly becoming the largest civil service reform effort since the Civil Service 
Reform Act of 1978, Included in the legislation was an authorization for major changes to the pay, 
hiring and staffing, labor relations, collective bargaining, adverse actions, appeals process, reductions-in- 
force, and performance review systems governed by Title 5 of the U.S. Code. The justification was 
made based on the critical and urgent need to have a flexible and dynamic human resources system that 
would allow the Pentagon employees to respond quickly to any threats to our national security and 
prevent any military actions that would harm America. While this justification has come under fire, we 
agree that the needs of national security and protecting America’s infrastructure, citizens and interests 
around the globe may require greater latitude within the personnel systems of appropriate Federal 
agencies. But striking the right balance is what we collectively should be aiming to accomplish with 
respect to the implementation of the new NSPS human resources transformation at the Department of 
Defense and the new MAX”*^ system at the Department of Homeland Security. 

The White House has recently announced that it will be pushing forward an initiative to adopt 
similar civil service reform efforts across the Federal government and allow each agency to create its 
own personnel reforms that reflect the mission and needs of the agency. It is clear that the with so many 
changes in the Federal government over the past few decades - significantly reduced workforce size, 
changes to retirement systems, higher attrition rates, and increased external factors such as terrorism and 
the issue of trust in government and its relationship to recruitment and retention - a modernization 
movement in personnel systems is justifiable. While we support the general effort to modernize and 
transform the civil service to reflect the current needs and resources of each agency, hastiness and the 
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absence of an overarching government-wide ftaraework fbr these reforms could create a Balkanization 
of the Federal government that diminishes the uniqueness of the Civil Service. 

The NSPS and MAX™ are still in their infency. Outside of a few demonstration projects that 
sample much smaller workforce numbers, there is no significant track record of the effectiveness and 
success of such large-scale reforms. It makes little sense to create massive personnel changes across the 
Federal government without first seeing the successes, and failures, of the new systems at DOD and 
DHS. 

There has also been a commitment on the part of the Office of Personnel Management, DOD, 
and DHS to hold close the Merit System Principles, and we cannot stress adherence to these timely 
standards enough. However, we also believe that there needs to be even fiirther guiding principles that 
maintain a system of integrity, transparency and accountability for managers and supervisors. The 
Office of Personnel Management should take the current systems being implemented at DOD and create 
a set of public principles that can guide future agencies in their efforts to develop new systems. 

CONCLUSION 

The final regulations on the new personnel system being issued by the Department of Defense 
and the Office of Personnel Management are the first in what is expected to be a broader effort to 
transform the Civil Service as we know it. There is great hope that within these precedent-setting 
regulations lies the understanding that managers and employees can work together in creating an 
efficient and effective Federal workforce that meets the missions of each agency. We at FMA share in 
this hope, but it is our responsibility - and that of all the stakeholders - to do what we can in eliminating 
the seeds that will reap setbacks or disasters. 

A shift in the culture of any organization cannot come without an integral training process that 
brings together the managers responsible for implementing the new persoimel system and the employees 
they supervise. The leadership of DOD must work in tandem with Congress, managers and employees 
in creating a training program that is properly funded and leaves little question in the minds of those it 
affects of their rights, responsibilities and expectations. 

A total overhaul of the GS pay system to reflect a more modem approach to performance-based 
pay must be funded properly in order for it to succeed. As we have explained, the lack of proper funding 
for “pay for performance” will work contrary to its intended results. The mission of the agency is too 
critical to America to create a system that is hamstrung Ifom the start. 
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Furthermore, employee morale is also crucial to the successful implementation of NSPS. 
Ensuring that employees feel their rights are protected and safeguards are in place to prevent abuse or 
adverse actions derives in part fiom independent and effective collective bargaining, labor relations, and 
appeals processes. The Secretary and the NSLRB should do all in their power to create an open and fair 
working environment. At the same time, DOD must continue to engage in the important consultative 
relationship with management organizations such as FMA. 

There are additional challenges that face a new pay-banding system. We are hopeful that the 
Department, in conjunction with 0PM, is looking to the current GS system as a baseline for the job 
clusters and pay bands. This will go a long way towards easing some concerns for current managers and 
employees that their pay will be unfairly compromised. 

We at FMA caimot stress enough the need to take a cautious and deliberate path for 

/ 

implementing the new regulations. It appears that DOD and 0PM are committed to implementing the 
new regulations with minimal emphasis placed on a slow and reflective process. We caution this 
approach. We recommend continued collaboration with management and employee groups as well as 
independent review and auditing by the Government Accountability Office, with the oversight of 
Congress. Through these checks and balances, we are hopeful that a set of guiding principles will 
emerge to assist other agencies in their expected persotmel reform efforts. 

We at FMA are cautiously optimistic that the new personnel system will be as dynamic, flexible 
and responsive to modem threats as it needs to be. While we remain concerned with some areas at the 
dawn of the system’s rollout, the willingness of the Office of Persotmel Management and the 
Department of Defense to reach out to employee organizations such as FMA is a positive indicator of 
collaboration and transparency. We look forward to continuing to work closely with Department and 
Agency officials. 

Thank you again, Mr. Chairman, for the opportunity to testify before your subcommittee and for 
your time and attention to this important matter. Should you need any additional feedback or questions, 
we would be glad to offer our assistance. 
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Mr. Porter. Next we will have John Gage, national president of 
the American Federation of Government Employees. 

STATEMENT OF JOHN GAGE 

Mr. Gage. Good afternoon. I’m appearing today on behalf of my 
union, AFGE, as well as the United DOD Workers’ Coalition which 
represents 36 unions covering DOD workers all across the Depart- 
ment. 

We have numerous concerns with the draft regulations, but I 
want to talk about what I consider the most serious problems. 
First, DOD has proposed radically reducing the scope of collective 
bargaining. The proposal effectively eliminates collective bargain- 
ing by expanding the manager’s rights clause as compared to cur- 
rent law and rendering most previously negotiable issues to be off 
the table. Such issues include procedures and arrangements for 
overtime, shift rotation, flexible and compressed work schedules, 
safety and health programs, deployment away from the work site, 
and on and on. In addition, DOD will be able to unilaterally over- 
ride provisions of collective bargaining agreements simply by send- 
ing out issuances. The scope of bargaining must be restored so that 
meaningful participation can continue to exist in DOD. 

Proposed regulations do not follow the authorizing legal mandate 
to safeguard collective bargaining rights for DOD employees. When 
the legislation authorizing NSPS was under consideration in 2003, 
Secretary Rumsfeld assured the Congress that his only intent with 
regard to collective bargaining was to establish national level bar- 
gaining over most issues. We can live with that and we can make 
that work, but we can’t live with the NSPS draft because it reduces 
the scope of bargaining to virtually nothing, far beyond any real or 
imagined national security concern. 

Second, the Board that hears labor management disputes arising 
from NSPS must be independent of DOD management. In the pro- 
posed regulations, DOD would establish an internal Board made up 
entirely of individuals appointed by the Secretary. This Board will 
be paid by and beholden to DOD management. It would have no 
independence or credibility with the work force. 

Secretary Rumsfeld promised the Congress, prior to the enact- 
ment of the law authorizing the establishment of NSPS, that any 
Board established to hear labor/management disputes would be 
independent. There is no reason for DOD to have an internal labor 
board which duplicates the functions and costs of the Federal labor 
relations authority, but if it must exist as a safeguard, it is abso- 
lutely critical that it be entirely separate and distinct from DOD 
management. 

Third, the standard for mitigation and discipline in adverse ac- 
tion cases under NSPS in the proposed regulations is virtually im- 
possible to meet and effectively removes the possibility of mitiga- 
tion. DOD must change the standard from “wholly without jus- 
tification” to “unreasonable,” which is the court-imposed standard 
established over 25 years ago in order for employees to have mean- 
ingful due process and safeguard against arbitrary and capricious 
actions. DOD must stop the game-playing with long-established le- 
gally recognized standards. 
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Further, and in contrast to current law, the proposed NSPS adds 
additional bureaucratic delay by declaring that adverse action in 
arbitrations will no longer be final and binding. Instead, they will 
have to be reviewed by the MSPB, thereby reducing the authority 
of arbitrators. This is entirely insupportable and contrary to con- 
gressional intent and weakens an important safeguard for employ- 
ees. 

Fourth, under the NSPS, employees’ performance appraisals will 
be the crucial determinant of salary, salary adjustment, and job se- 
curity. Yet under the proposed regulations, there is no requirement 
for management to propose written standards against which per- 
formance will be measured. And in addition, employees are denied 
the right which is now available to all current Federal employees, 
including those under the new homeland security personnel system 
to use and negotiate a grievance and arbitration system, to present 
evidence to an impartial body as a critical safeguard for fairness 
and transparency. 

Fifth, the proposed pay regulations open the door for a general 
reduction in salaries for all DOD personnel compared to the rates 
they would have been paid under current statutory systems. An 
ability to reduce entry-level salaries in addition to an ability to 
refuse annual adjustment of salaries for those who perform satis- 
factorily as permitted in the regulations will, by definition, conspire 
to reduce overall DOD salaries. Strong and unambiguous safe- 
guards must be in place to prevent overall lowering of pay for the 
DOD civilian work force. There must be constraints on the ability 
of DOD to lower salaries or withhold salary adjustments across the 
Board. These safeguards must be established not only to protect 
the living standards of the civilian DOD work force relative to the 
rest of the Federal work force, but also to guarantee the ongoing 
economic vitality of communities with DOD installations. 

Finally, procedures for deciding who would be affected by a re- 
duction in force must be based on more than a worker’s most re- 
cent performance appraisal. Incredibly, the proposed NSPS regula- 
tion would allow an employee with 1 year of service and an out- 
standing rating to have superior retention rights to an employee 
with 10 years of outstanding appraisals and 1 year of having been 
rated nearly above average. Such rules are patently unfair and 
must not be allowed to stand. 

In conclusion, it cannot be emphasized strongly enough that the 
approach DOD has taken thus far, exhibited by the above exam- 
ples, has been profoundly demoralizing for its civilian work force. 
These dedicated and patriotic Americans are extremely unsettled 
by the harsh prospects set forth in the proposed regulations be- 
cause they are not fooled by words like “modern,” “flexibility,” 
“market-based.” They see fundamental rights stripped away and a 
pay system rigged to lower overall DOD pay. 

We strongly urge the committee to take action either legislatively 
or through oversight to require DOD to correct the many problems 
with the regulations and provide the safeguards I have mentioned. 
Unless substantial changes are made to the regulations, the NSPS 
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will become a recruitment and retention problem rather than a so- 
lution that will deflect the agency from its important mission in 
years to come. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Gage follows:] 
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Mr. Chairman and Members of the Committee; My name is John Gage, and I am the 
National President of the American Federation of Government Employees, AFL-CIO 
(AFGE). On behalf of the more than 200,000 civilian employees of the Department of 
Defense (DoD) represented by AFGE, I thank you for the opportunity to testify today. I 
am also pleased to appear on behalf of the 700,000 employees represented by the 36 
unions of the United DoD Workers’ Coalition. 

AFGE has numerous serious concerns with the draft regulations that DoD published on 
February 14 to create the National Security Persoimel System (NSPS). The comments 
that AFGE submitted during the public comment period that ended in March, through our 
participation in the United DoD Workers’ Coalition, are attached to this statement for 
your review. They contain our detailed critique of the Department’s proposals with 
regard to collective bargaining, employee appeals of adverse actions, and the 
establishment of a pay for performance system to replace existing statutory pay systems. 

Today I will focus my statement on some of the most urgent practical issues related to the 
proposed DoD regulations that demand immediate attention. Although our union strongly 
opposes the replacement of objective, statutory pay systems with inherently subjective 
and nominally performance-based pay systems, the revocation of employee appeal rights, 
and the evisceration of collective bargaining; my purpose here is to spell out what we and 
others who have closely followed DoD’s efforts on NSPS believe needs to be done to 
avoid a disaster that will have enormous financial and national security ramifications. 
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It is important to recall the stated objectives of the NSPS as well as the language of the 
law that established the Defense Secretary’s authority to create it. On June 4, 2003, 
Defense Secretary Donald Rumsfeld testified before the Senate Governmental Affairs 
Committee regarding the NSPS. In that testimony, he claimed that NSPS was necessary 
“so our country will be better prepared to deal with the emerging 21" century threats” and 
promised the Congress that “here is what the National Security Personal System will not 
contrary to what you may have read: . . . It will not end collective bargaining . To the 
contrary, the right of Defense employees to bargain collectively would be continued. 
What it would do is to bring collective bargaining to the national level, so that the 
Department could negotiate with national unions instead of dealing with more than 1,300 
different union locals— a process that is grossly inefficient.” (Emphasis in original). 

But Secretary Rumsfeld’s promises have not been kept. Nothing in the proposed NSPS 
regulations is perceptibly connected to “21" century threats.” And his Department has 
issued draft regulations that do effectively end collective bargaining by prohibiting 
bargaining on almost all previously negotiable issues, and granting the agency the 
authority to unilaterally void any and all provisions of collective bargaining agreements 
via the issuance of internal regulations and issuances. And that is only one aspect of the 
NSPS that is wholly insupportable to DoD’s workforce. Furthermore, regarding his 
claimed urgency national level bargaining: National level bargaining became effective 
upon the passage of the Act in 2003. In spite of this fact, the Secretary has not yet 
invoked national level bargaining even once. 
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At this stage, the goal of NSPS should be the development of a system that both adheres 
to the law and can be successfully implemented. In spite of the fact that DoD’s proposed 
regulations are so extreme and so punitive, we remain hopeful that DoD will reconsider 
its approach in the context of a realization that the nuts and bolts of implementation 
require more sober calculations than those exhibited in the draft regulations. 

It cannot be emphasized strongly enough that the approach DoD has taken thus far has 
been profoundly demoralizing for its civilian workforce. This dedicated and patriotic 
workforce is extremely unsettled by both the inaccurate information conveyed by the 
Secretary, and by the harsh prospects set forth in the proposed NSPS regulations. This 
state of affairs is neither desirable nor inevitable. But alleviating it is in DoD’s hands. 

It is not too late for DoD to decide to work with its unionized employees, rather than 
against us, so that the implementation of a new system and its procedures is smooth, and 
conducive to high morale and continued focus on the Department’s national security 
mission. 

Six “Flashpoint” Issues 


To that end, I have highlighted six “flashpoint” issues that constitute only the most 
egregious examples of areas where the draft regulations for NSPS have deviated from 
both the law and the stated objectives of Secretary Rumsfeld when he testified in 2003 
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that NSPS would be merely a source of freedom from the “bureaucratic processes of the 
industrial age” to meet the “security challenges of the 21“ century.” 

1 . Performance appraisals will be the crucial determinant of salary, salary 
adjustment, and job security under NSPS. Y et under the proposed regulations, 
not only is there no requirement for management to present written standards 
against which performance will be measured, but employees are also denied the 
right, available to all current federal employees, including those under the new 
Homeland Security Personnel System, to use a negotiated grievance and 
arbitration system to present evidence to an impartial body that their performance 
appraisals are inaccurate. These inequities must be rectified in order for NSPS to 
meet the principle affirmed by the Congress, the Comptroller General, and several 
experts that the performance management systems that underlie “performance- 
based” personnel systems be “transparent,” “accountable,” and perceived as fair 
and credible by employees. 

2. Strong and unambiguous safeguards must be in place to prevent a general 
lowering of pay for the DoD civilian workforce. The proposed regulations permit 
a general reduction in salaries for all DoD personnel compared to rates they 
would have been paid under statutory systems. An ability to reduce entry level 
salaries, in addition to an ability to refuse annual adjustment of salaries for those 
who perform satisfactorily, as permitted in the draft regulations, will by definition 
conspire to reduce DoD salaries generally. Consequently, there must be 
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constraints on the ability of DoD to lower salaries or withhold salary adjustments 
generally. These safeguards must be established not only to protect the living 
standards of the civilian DoD workforce relative to the rest of the federal 
workforce, but also to guarantee the ongoing economic vitality of communities 
with DoD installations. 

3. DoD has proposed radically reducing the scope of collective bargaining in the 
proposed regulations. The scope of bargaining must be restored so that the very 
institution of collective bargaining can continue to exist in DoD. In fact, the 
proposed NSPS effectively eliminates collective bargaining by greatly expanding 
the management rights clause as compared to current law, thereby rendering most 
previously negotiable issues to be “off the table.” When the legislation 
authorizing NSPS was under consideration by Congress, Defense Secretary 
Rumsfeld assured the Congress that his only intent with regard to collective 
bargaining was to establish national-level bargaining over most issues. The 
proposed regulations do not follow the law with respect to its instructions to 
maintain collective bargaining rights for affected DoD employees. In addition, 
DoD must not be permitted to unilaterally override provisions of collective 
bargaining agreements by issuing either component-wide or Department-wide 
“issuances.” This makes a mockery of collective bargaining and the resulting 
agreements. 
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4. The board that hears labor-management disputes arising from NSPS must be 
independent of DoD management. In the proposed NSPS regulations, DoD 
would establish an internal board made up entirely of individuals appointed by the 
Secretary. Such a board would have no independence or credibility, and would 
therefore fail to meet the standards set forth by the Comptroller General for 
transparency, fairness, and credibility. In addition. Secretary Rumsfeld promised 
the Congress prior to the enactment of the law authorizing the establishment of 
NSPS that any board established to hear disputes arising from NSPS would be 
independent. Although there is no rationale for DoD to have an internal labor 
board which duplicates the functions and costs of the Federal Labor Relations 
Authority; if it must exist, it is absolutely critical that it be entirely separate and 
distinct from DoD management. 


5. The standard for mitigation by the Merit Systems Protection Board (MSPB) of 
discipline and penalties imposed on employees under NSPS in the proposed 
regulations is virtually impossible to meet and effectively removes the possibility 
of mitigation. DoD must change the standard from “wholly unjustified” to 
“unreasonable,” the court imposed standard established over 25 years ago, in 
order for employees to have a meaningful right to have adverse actions mitigated 
by the MSPB. Further and in contrast to current law, the proposed NSPS adds 
additional bureaucratic delay by declaring that adverse action arbitrations will no 
longer be final and binding. Instead, they will have to be reviewed by the MSPB, 
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thereby reducing the rule and power of aibitrators, which is entirely insupportable 
and contrary to Congressional intent. Since DoD wins close to 90% of its current 
MSPB cases, there is simply no justification for eliminating a fair adjudicative 
process for employee appeals. 

6. Procedures for deciding who will be affected by a Reduction in Force (RIF) must 
be based on more than a worker’s most recent performance appraisal. The 
proposed NSPS regulation would allow an employee with one year of service and 
an outstanding rating to have superior retention rights to a combat veteran with 30 
years of outstanding appraisals and one year of having been rated merely “above 
average.” Such RIF rules are patently unfair and must not be allowed to stand. 

Salary Determination and Performance Management 

Pay and Classification 

DoD’s proposed regulations indicate its desire for radical change to pay and classification 
systems, and, as the law requires, creation of a pay-for-performance system “to better link 
individual pay to performance, and provide an equitable method for appraising and 
compensating employees.” No objective data or reliable information exists to show that 
such a system will enhance the efficiency of DOD operations or promote national 
security and defense. As with the proposed system at the Department of Homeland 
Security, most of the key components of the system have yet to be determined. 
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One thing, however, is clear. The design, creation and administration of the concept DoD 
has proposed will be complex and costly. A new level of bureaucracy would have to be 
created, and given DoD’s ideology and proclivities, it is highly likely that this costly new 
bureaucracy would be outsourced to provide some lucky private consultants with large 
and lucrative contracts. This private consultant would then make the myriad, and yet-to- 
be identified, pay-related decisions that the new system would require. Although the 
contractors who anticipate obtaining this new “make-work” project are undoubtedly 
salivating over the prospect, our country would be better served if the resources 
associated with implementing and administering these regulations were dedicated more 
directly to protecting national security and defense. 

The unions told DoD during our meetings last year that until these and other important 
details of the new system have been determined and piloted, the undefined changes 
cannot be evaluated in any meaningful way. Unfortunately, we are now forced to 
exercise our statutory collaboration rights on vague outlines, with no fair opportunity to 
consult on the “real” features of the new classifications, pay and performance system. 
This circumvents the congressional intent for union involvement in the development of 
any new systems, as expressed in Public Law 108-13. 

Accordingly, we have recommended to DoD that the pay, performance, and classification 
concepts be withdrawn in their entirety and published for comment and recommendations 
only when; 1) the Agencies are willing to disclose the entire system to DOD employees. 
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affected unions. Congress, and the American public; and 2) the Agencies devise a more 
reasonable approach to testing any radical new designs before they are implemented on 
any widespread basis. It is simply wrong to ask us to accept systems that establish so few 
rules and leave so much to the discretion of current and future officials. As the 
representatives of DOD employees, it is our responsibility to protect them from vague 
systems, built on discretionary authority that is subject to abuse. 

Regardless of the ultimate configuration of the pay proposal, we believe that any 

proposed system must contain the transparency and objectivity of the General Schedule. 

/ 

Critical decisions on pay rates for each band, annual adjustments to these bands and 
locality pay supplements and adjustments must be made in public forums like the U.S. 
Congress or the Federal Salary Council, where employees and their representatives can 
witness the process and have the opportunity to influence its outcome through collective 
bargaining. We are concerned that these decisions would now be made behind closed 
doors by a group of DOD managers (sometimes in coordination with 0PM) and their 
consultants. Not only will employees be unable to participate in or influence the process, 
there is not even any guarantee that these decisions will be driven primarily by credible 
data, or that any data used in the decision-making process will be available for public 
review and accountability, as the data from the Bureau of Labor Statistics is today. 

If the system DOD/OPM has proposed is implemented, employees will have no basis on 
which to predict their salaries from year to year. They will have no way of knowing how 
much of an annual increase they will receive, or whether they will receive any annual 
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increase at all, despite having met or exceeded all performance expectations identified by 
DOD. The “pay-for-performance” element of the proposal will pit employees against 
one another for allegedly performance-based increases.^ Making DOD employees 
compete among themselves for pay increases will undermine the spirit of cooperation and 
teamwork needed to keep otir country safe at home and abroad. 

It is also unclear fi'om the current state of the deficit that funds will be made available for 

performance-based increases to become a plausible reality, one of many facts that has 

/ 

DOD employees concerned and skeptical about this proposal. As a practical matter, the 
Coalition has voiced its concern that DoD’s ambitious goal to link pay for occupational 
clusters to maiket conditions fails to address the reality that pay for DOD employees is 
tied to Congressional funding, not market conditions. Indeed the Federal Employees Pay 
Comparability Act (FEPCA), the law that added a market-based locality component to 
the market-based General Schedule has never been fully funded, for budgetary reasons. 
That is, the size of the salary adjustments paid under FEPCA to GS employees has, 
except for once in 1994, reflected budget politics rather than the market data collected by 
the Bureau of Labor Statistics (BLS) to support the system. 

Since the draft NSPS regulations were published, they have received important practical 

criticism from several sources, including Comptroller General David Walker who has 

testified twice regarding the DoD’s readiness to implement any part of its proposed 

NSPS. We cite his testimony at length because it makes the case so forcefully that DoD 

^ This element of the proposal does not really quality as a “pay for performance” system. Enqtloyees 
performing at an outstanding level could not, under the proposal, ever be certain that they would actually 
receive pay commensurate with their level of performance. 
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has failed to prepare for implementation by failing to folly elaborate its design, 
collaborate with unions representing affected employees, or train its managers and 
bargaining unit employees; all of which are well-known prerequisites for any measure of 
success. In his testimony, he cites the Government Accountability Office’s (GAO) 
previous reports and testimony regarding the management of “human capital” in federal 
agencies, including GAO. 

On March 15, 2005, Mr. Walker described his views on the strengths and weaknesses in 
DoD’s attempt at “strategic human capital management” as embodied in the agency’s 
proposed NSPS, using as reference the advice he gave to the House Committee on 
Government Reform’s Subcommittee on Civil Service and Agency Organization on April 
23, 2003 as it considered the NSPS legislation as well as a March 2003 GAO publication 
that listed nine attributes GAO thought needed to be present in order to create “clear 
linkage between individual performance and organizational success.” 

In April 2003, when the legislation granting the Defense Secretary the authority to 
establish NSPS was still under consideration, Mr. Walker testified that “the bottom line is 
that in order to receive any performance-based pay flexibility for broad based employee 
groups, agencies should have to demonstrate that they have modem, effective, credible, 
and as appropriate, validated performance management systems in place with adequate 
safeguards, including reasonable transparency and appropriate accountability 
mechanisms, to ensure fairness and prevent politicalization and abuse.” Later he 
elaborated on this set of prerequisites as follows, calling them “statutory safeguards”: 
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• “Assure that the agency’s performance management systems (1) link to the 
agency’s strategic plan, related goals, and desired outcomes, and (2) result in 
meaningful distinctions in individual employee performance. This should include 
consideration of critical competencies and achievement of concrete results. 

• Involve employees, their representatives, and other stakeholders in the design of 
the system, including having employees directly involved in validating any 
related competencies, as appropriate. 

• Assure that certain predecisional internal safeguards exist to help achieve the 
consistency, equity, nondiscrimination, and nonpoliticization of the performance 
management process (e.g. , independent reasonableness reviews by Human 
Capital Offices and/or Offices of Opportunity and Inclusiveness or their 
equivalent in connection with the establishment and implementation of a 
performance appraisal system, as well as reviews of performance rating decisions, 
pay determinations, and promotion actions before they are finalized to ensure 
that they are merit-based; internal grievance processes to address employee 
complaints; and pay panels whose membership is predominately made up of 
career officials who would consider the results of the performance appraisal 
process and other information in connection with final pay decisions). 
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• Assure reasonable transparency and appropriate accountability mechanisms in 
connection with the results of the performance management process (e.g., publish 
overall results of performance management and pay decisions while protecting 
individual confidentiality and report periodically on internal assessments and 
employee survey results). (Emphasis added) 

The Comptroller General’s March 2005 testimony listed six areas where the proposed 
NSPS regulations either fell short of the GAO’s principles, or where too little detail or 
information was provided to make an evaluation. The six were as follows; ' 

1) “DoD has considerable work ahead to define the details of the 
implementation of its system, including such issues as adequate 
safeguards to help ensure fairness and guard against abuse .” 
(emphasis added) 

2) Although the proposed NSPS regulations would “allow the use of core 
competencies to communicate to employees what is expected of them 
on the job” (emphasis added), it does not require this. It should be 
noted that the 2003 GAO statement does not suggest requiring the use 
of core competencies, only allowing them. Now GAO says that 
requiring the use of core competencies helps create “consistency and 
clarity in performance management.” 
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3) The NSPS proposed regulations contain no “process for continuing 
involvement of employees in the planning, development, and 
implementation of NSPS.” 

4) DoD needs a Chief Management Officer to oversee human resources 
management in order to “institutionalize responsibility for the success 
of DoD’s overall business transformation efforts” because they believe 
that this void is partially responsible for the failure of previous DoD 
reform efforts. 

5) An effective communications strategy that “creates shared 
expectations among employees, employee representatives, managers, 
customers, and stakeholders” would be beneficial and that DoD has no 
such communications strategy in place. 

6) Finally, GAO’s testimony asserts that DoD does not have an 
“institutional inffastmcture in place to make effective use of its new 
authorities,” by which it means that DoD needs a “human capital 
planning process that integrates DoD’s human capital policies, 
strategies, and programs with its program goals and mission, and 
desired outcomes; the capabilities to effectively develop and 
implement a new human capital system; and importantly, a set of 
adequate safeguards, including reasonable transparency and 
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appropriate accountability mechanisms, to help ensure the fair, 
effective, and credible implementation and application of a new 
system.” 

These six shortcomings are essentially identical in content to the four “statutory 
safeguards” the Comptroller General said in 2003 had to be present for a system to be 
successful in furthering an agency’s mission and preventing politicization and abuse. As 
such, it is fair to say that GAO appears to agree with us that DoD has failed thus far to 
design a system that is either workable or that adheres to the principles GAO has 
identified for performance-based systems that protect the merit system. 

The Partnership for Public Service, an organization dedicated to the restoration of the 
good name of federal employment, has also weighed in on the issue of what makes for a 
successful performance-based management and pay system for public employees. The 
Partnership echoes many of the arguments advanced by the GAO, but warns that pay for 
performance systems are not ends in themselves, but rather “one means toward the end of 
creating a high performance culture” linked to the goal of “boosting government 
effectiveness.” This is significant because although the stated rationale for the 
establishment of the NSPS was supposed to be an enhanced ability to meet emerging 
“21*’ century security challenges” DoD has thus far refused an approach that makes use 
of explicit, objective, written performance standards tied to agency mission. 
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The Pamership cautions that differences between the private and public sectors must be 
at the forefront when designing pay for performance systems because of the unique 
attributes and challenges that federal agencies face. In particular, the Pamership 
identifies “three unique challenges: 1) performance metrics can be harder to develop and 
measure for organizations with a public mission, as compared to companies focused 
simply on maximizing profits, 2) workers may be less motivated by cash rewards and 
more by the ability to make a difference, which can lessen the impact of monetary 
incentives, and 3) the greater power and flexibility given to managers can complicate 
civil service protections against inappropriate political interference.” 

Nowhere in the proposed NSPS regulations is there any evidence that DoD has 
acknowledged the unique challenges posed by the fact that it is a federal agency with a 
public mission. No concession has been made to the special importance of accountability 
for the distribution of public funds, or the impact of draconian treatment on the 
accomplishment of a national security mission. 

The Partnership’s work on the subject of pay for performance systems in the federal 
government also stresses the importance of “extensive training of supervisors so they 
have the skills needed to make accurate assessments of individual performance.” The 
implementation or “spiral” schedule DoD has set neglects entirely the importance of such 
training. This factor as much as any other that will decide whether the NSPS pay for 
performance turns into a costly scandal resulting in vast quantities of litigation and 
confusion. 
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The Partnership’s final caution is that unless Congress provides adequate additional 
resources to allow “meaningful” financial rewards to high performers that distinguish 
them not only from “low performers” but also from what they would have received under 
a statutory system, pay for performance will not be successful as a motivator of higher 
performance. And, of course, such additional resources should not be granted to DoD 
management unless and until a fair, transparent, and accountable “performance appraisal” 
process is in place so that taxpayers can know that their precious tax dollars are not being 
distributed on the basis of politics or other non-merit factors. 

Labor Relations 


Notwithstanding the substantive arguments in our attached comments, our Union 
Coalition believes that the procedures for generating changes in the Labor Management 
Relations system have, thus far, been contrary to the statutory scheme proscribed in the 
National Defense Authorization Act for Fiscal Year 2004, Section 9902 (m), LABOR 
MANAGEMENT RELATIONS IN THE DEPARTMENT OF DEFENSE. 

This portion of the law describes a very specific manner of statutory collaboration with 
time lines, which has not been followed. The law requires that employee representatives 
participate in, not simply be notified of, the development of the system. We ask that the 
Subcommittee investigate DoD’s failure to enforce or observe this aspect of the law. 
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As you know, Public Law 108-136 protects the right of employees to organize, bargain 
collectively, and to participate through labor organizations of their own choosing in 
decisions that affect them. Specifically, the Coalition has reiterated that Congress 
intended to have the NSPS preserve the protections of Title 5, Chapter 71, which DoD’s 
proposals attempt to eliminate. DoD’s position, made manifest in its proposed 
regulations, is that Chapter 71 rights interfere with the operation of the new human 
resources management system it envisions and hopes to implement. Despite this 
Congressional mandate to preserve the protections of Chapter 71, DoD’s proposed 
regulations will: 

1. Eliminate bargaining over procedures and appropriate arrangements for 
employees adversely affected by the exercise of core operational 
management rights. 

2. Eliminate bargaining over otherwise negotiable matters that do not 
significantly affect a substantial portion of the bargaining unit. 

3. Eliminate a union’s right to participate in formal discussions between 
bargaining unit employees and managers. 

4. Drastically restrict the situations during which an employee may request 
the presence of a union representative during an investigatory 
examination. 
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5. Eliminate mid-term impasse resolution procedures, which would allow 
agencies to unilaterally implement changes to conditions of employment. 

6. Set and change conditions of employment and void collectively bargained 
provisions through the issuance of non-negotiable departmental or 
component regulations. 

7. Assign authority for resolving many labor-management disputes to an 
internal Labor Relations Board, composed exclusively of members 
appointed by the Secretary. 

8. Grant broad new authority to establish an entirely new pay system, and to 
determine each employee’s base pay and locality pay, and each 
employee’s annual increase in pay, without requiring any bargaining with 
the exclusive representative. 

Our unions have expressed strong objections to DoD’s total abandonment of Chapter 71, 
along with the law associated with the statute’s interpretation. We ask that the 
Subcommittee join us in reaffirming to DoD that Congress intended to have Chapter 71 
rights upheld so that DoD cannot hide behind its false contention that Congress’ intent 
was unclear. Chapter 71 should be the “floor” of any labor relations system DoD 
designs. However, the design of DoD’s plan is to minimize the influence of collective 
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bargaining so as to undermine the statutory right of employees to organize and bargain 
collectively. We know that when Congress enacted provisions to protect collective 
bargaining rights, it did not intend that those rights be eviscerated in the manner that 
DoD’s proposed regulations envision. Indeed, any regulation reflecting any of the issues 
listed above will be entirely unacceptable to us, and we strongly believe, unfounded in 
either the legislation or the law. 

Restrictions on Collective Bargaining 


The NSPS-imposed shift from statutory pay systems such as the General Schedule and 
the Federal Wage System to an as yet undefined pay for performance system will have 
profound consequences for the DoD workforce, but the degree of its impact will vary 
from worker to worker and depend upon numerous factors such as funding, training, and 
whether accountability safeguards and procedures are attempted or prohibited. In 
contrast, the proposed restrictions on collective bargaining contained in DoD’s proposed 
NSPS regulations would by definition harm everyone in a bargaining unit equally 
because the proposals are uniformly negative. 

For this reason, it is useful to consider the effects of taking five particular issues “off the 
table” that have been successfully negotiated by federal agencies including DoD: 
overtime policy, shift rotation for employees, safety and health programs, flexitime and 
alternative work schedules, and deployment away from regular work locations. 
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Currently, Title 5 U.S. Code, Chapter 71 allows negotiation of collective bargaining 
agreements, and negotiation of procedures and appropriate arrangements for adversely 
affected employees in the exercise of a management right. These allow management and 
the union to bargain provisions that address the effects of management actions in specific 
areas. Such bargaining can be either in negotiation of term agreements or negotiations 
during the life of such agreements in response to management-initiated changes. 
However, under the draft regulations for NSPS, unions and management will no longer 
be permitted to bargain over “procedures and appropriate arrangements,” including over 
simple, daily, non-security related assignments of work. 


The following are five examples of current DoD labor-management contract provisions 
which would no longer be negotiable under NSPS. 

1. Overtime Policy 

In general, AFGE locals negotiate overtime policies using two basic premises. First, 
the union’s interest is in having management assign overtime work to employees who 
are qualified to perform the work and who normally perform the work. Second, the 
union seeks a fair and consistent means of assigning or ordering overtime, so it is not 
used as an arbitrary reward or punishment. Prior to being able to negotiate the fair 
rotation of overtime, it is significant to note that employees filed hundreds of 
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grievances over denial of overtime. Since procedures have been negotiated, clear, 
transparent, and known; these grievances have literally disappeared. 

In negotiations, AFGE locals have requested that overtime should be first offered, 
then ordered. By treating overtime first as an opportunity, workers, based on their 
personal circumstances, get an opportunity to perform extra work for overtime pay 
(paid at time and a half) or compensatory time (paid hour per hour). 

Commonly, contract language requires overtime to be offered to employees within 
specific work units, job descriptions or occupational fields to ensure employees 
performing the work are qualified. Additional contract language allows for the 
assignment or ordering of overtime if a sufficient number of employees do not 
volunteer to perform the necessary work. Normally, employee seniority is applied in 
determining which volunteers will receive the overtime (most senior) and reverse 
seniority (least senior) in ordering overtime in the absence of volunteers. 

This basic contract language over the procedures to be used in assigning overtime 
provides predictability for both employees and management in dealing with workload 
surges that force the use of overtime in organizations. Organizations that fi-equently 
rely on overtime will usually adopt an overtime scheduling roster. 

Under current law, the agency has the right to “assign work” which would include 
overtime assignments. However, the statute requires bargaining over procedures and 
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appropriate arrangements for employees affected by the exercise of a management 
right if requested by the union. In this way, federal employee representatives are 
permitted to bargain over important issues dealing with overtime. 

However, under the proposed NSPS regulations, both overtime policies in current 
contracts as well as the unions’ right to negotiate similar provisions in the future are 
undermined. Specifically, management could issue a department or even a 
component level policy or issuance that would negate current contract language 
dealing with overtime procedures and preclude further negotiations. 

In addition, the new NSPS management rights section prohibits DoD managers from 
bargaining over the procedures they will use when exercising their management 
rights, which would include assigning overtime. 


2. Shift Rotation for Employees 

In industrial DoD settings, shift work is common. Usually there are three shifts; day, 
evening, and graveyard. Although an evening or ^aveyard shift may appear 
unattractive to some, others may prefer such shifts due to increased rates of pay, or 
because they help the worker handle child or elder care responsibilities with a spouse 
who works a day shift. Shift work assignment is a frequent subject for bargaining, 
with the union’s primary focus on providing predictability and stability in workers’ 
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family and personal lives and on equitable sharing of any shift differentials (increased 
pay) or burdens of work performed outside the normal day shift. Contract language 
often calls for volunteers first, then the use of seniority when making decisions about 
shift work, or provides for the equitable rotation of shifts. 

Under current law, management is permitted to negotiate over the numbers, types and 
grades of employees or positions assigned to a tour of duty and is required to bargain 
over the procedures it uses to exercise its right to assign work, including assignments 
to shift rotations. 

However, under the proposed NSPS regulation, both shift work policies in current 
contracts as well as the unions’ right to negotiate similar provisions in the future are 
undermined. Specifically, management could issue a department or even component 
level policy or issuance that would negate current contract language dealing with shift 
work and preclude further negotiations. 

In addition, the new NSPS management rights section includes assignment of work, 
and determining the employees or positions assigned to a work project or tour of 
duty, making this no longer a permissive subject of bargaining, but a prohibited 
matter. The proposed regulation goes on to specifically prohibit management fi-om 
negotiating over the procedures used to exercise such rights, including assignments to 
shift rotations. 
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3. Safety and Health Programs 

Worker safety and health has always been of paramount importance to unions. Many 
AFGE locals representing DoD’s blue collar industrial workforce have negotiated, 
over many years, comprehensive safety programs and often are involved in negotiated 
workplace safety committees with the employer. 

For example, today’s state-of-the-art welding operations in DoD’s industrial 
operations exist as the result of years of negotiation over workplace safety practices, 
personal protective equipment, training, technologies and practices, ventilation and 
moving to safer, newer welding practices. These practices have not only protected 
employees, but have saved countless DoD dollars in the elimination of on-the-job- 
injuries, lost time due to accidents, improved work processes and prevented financial 
losses as the result of destroyed or damaged material and equipment. 

Currently, safety and health matters are covered by a section of the law which allows, 
at the election of the agency, bargaining over issues dealing with technology, 
methods, and means of performing work. In addition, negotiations are required over 
appropriate arrangements for employees adversely affected by the exercise of 
management’s rights. 

The proposed NSPS regulations threaten both safety and health policies in current 
contracts as well as the unions’ right to negotiate similar provisions in the future. 
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Specifically, management could issue a department or even component level policy or 
issuance that would negate current contract language dealing with safety and health 
policies and preclude further negotiations. 

In addition, the new NSPS management rights section includes technology, methods, 
and means of performing work, making this no longer a permissive subject of 
bargaining, but a prohibited matter. The proposal limits severely the types of 
provisions that could be negotiated as “appropriate arrangements.” 


4. Flexitime and Compressed Work Schedules 

Under chapter 61 of Title 5, U.S. Code, federal employees may work under flexitime 
and compressed schedules. Examples of flexitime are 7 am to 4 pm or 9:30 am to 
6:30 pm, rather than the traditional 8 am to 5 pm shift. Examples of compressed 
work schedules are Monday through Thursday for 1 0 hours per day with Friday off, 
or Tuesday through Friday for 10 hours per day with Monday off, rather than 8 hours 
per day Monday through Friday. 

Today’s DoD installations often operate daily on a 10 to 12 hour business day 
meeting customer demands longer and faster than ever before in the department’s 
history. 
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Legislation authorizing flexitime and compressed work schedules was enacted to 
assist employees in handling job, family and commimity responsibilities. In addition, 
Congress recognized that such schedules would go a long way toward improving 
commuting times in crowded metropolitan areas. 

Ensuring sufficient choices for employees and protecting the capability to perform the 
vital work of the department have always been the two guiding principles used in 
bargaining these arrangements. Currently, work schedule options include core hours, 
permitted changes by employees, and protections for management in ensuring 
completion of the agency mission. 

Flexitime and compressed work schedules are negotiated under provisions of Title 5, 
chapters 61 and 71, which provide that for employees in a unit represented by a 
union, establishment and termination of such work schedules, “shall be subject to the 
provisions of the terms of . . .a collective bargaining agreement between the agency 
and the exclusive representative.” 

In contrast, the proposed NSPS regulations threaten flexitime and compressed work 
schedules in current contracts as well as the unions’ right to negotiate similar 
provisions in the future. Specifically management could issue a department or even a 
component level policy or issuance that would negate current contract language 
dealing with flexitime and compressed work schedules, and preclude further 
negotiations. 
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In addition, the new NSPS management rights section specifically prohibits 
management fi-om negotiating over the procedures used to exercise its rights and 
limits severely the types of provisions that could be negotiated as “appropriate 
arrangements.” Both of these factors could further limit or eliminate bargaining over 
alternative schedules. 


5. Deployment Away From Regular Work Location 

Today, DOD reshapes its workforce and makes assignments to locations different 
firom an employee’s normal workplace using reorganizations, transfers of function, 
details, and in the use of designated positions requiring travel or deployment. In most 
instances, the union and management deal with these instances on a case-by-case 
basis. This allows bargaining for the specific circumstance and avoids imposing a 
one-size-fits-a!l agreement. 

Collective bargaining agreement protections include such things as the use of 
volunteers, then seniority, (as described in other sections of this paper) coupled with 
requirements that the work be performed by qualified employees. (Of course, 
management has the right to set qualifications as it sees fit.) In some cases, there are 
also provisions calling for advance notice whenever possible. 
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Under current law, management has the right to “assign work. . .and to determine the 
personnel by which agency operations shall be conducted.” However management 
and unions can negotiate the procedures management uses in exercising their 
authority and appropriate arrangements for employees adversely affected by such 
authority. 

The proposed NSPS regulations specifically prohibit management from negotiating 
over the procedures used to exercise its rights to assign work and determine the 
persoimel by which agency operations are conducted. In addition, the draft r4gulation 
limits severely the types of provisions that could be negotiated as “appropriate 
arrangements.” This will have the effect of erasing the current rules that the parties 
have negotiated to preserve the rights of a employees to choose where they work and 
live, and preclude further negotiations. 

Under NSPS, agency officials could move employees arbitrarily or force a prolonged 
assignment anywhere in the world without regard to any hardship this could cause 
employees or their families. They could deploy an employee whose family 
obligations make absence an extreme hardship even if a similarly qualified employee 
volunteered for the assignment. 

In some cases, employees will be forced to make choices between family and job. 
Management will be able to exercise its right to assign employees and leave any 
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collective bargaining out of the process, including the limited procedural and 
appropriate arrangement requirements now in current law. 

The consequences of eliminating bargaining for dealing with overtime policies, shift 
rotation, safety and health programs, flexitime and compressed work schedules, 
deployment away from regular work locations, and other important workplace issues will 
likely include worker burnout, increased danger to workers in unsafe situations, and 
strong feelings of unfairness within work units if assignments and work schedules are not 
offered or ordered in a fair and consistent manner. Ultimately, the inability of the 
employees’ representatives to resolve these matters through collective bargaining will 
create recruitment and retention problems for the Department, as employees find more 
stable positions in other federal agencies, or with state and local governments. 
Importantly, depriving DoD’s operational managers and unions of the right to negotiate 
mutually agreeable arrangements over these issues is in no way connected to the 
Secretary’s stated goal of meeting “the security challenges of the 21” century.” 

Employee Appeals 

Public Law 108-13 reflects Congress’s clear determination that DOD employees be 
afforded due process and be treated fairly in appeals they bring with respect to their 
employment. When it mandated that employees be treated fairly and afforded the 
protections of due process, and authorized only limited changes to current appellate 
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processes, Congress could not have envisioned the drastic reductions in employee rights 
that DoD’s proposed regulations set forth. 

No evidence has ever been produced to suggest, let alone demonstrate, that current 
employee due process protections or the decisions of an arbitrator or the MSPB have ever 
jeopardized national security and defense in any way. While we believe in an 
expeditious process for employee appeals, we will never be able to support biasing the 
process in favor of management or otherwise reducing the likelihood of fair and acciuate 
decisions. DoD has provided absolutely no research that shows that the drastic changes 
proposed to Chapters 75 and 77 of Title 5 would further the agency mission. 


Conclusion 


We urge the Committee to take action, either legislatively or through oversight, to require 
DoD to address at least the six “flashpoint” issue issues described above. Performance 
appraisals must be based upon written standards and be subject to negotiated grievance 
and arbitration procedures. Strong and unambiguous safeguards must be established to 
prevent either a general reduction or stagnation in DoD salaries. The scope of collective 
bargaining must be fully restored, and DoD must not be permitted the ability to 
unilaterally void provisions of signed collective bargaining agreements. Any DoD- 
specific labor-management board must be independent from DoD management. 
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Standards for MSPB mitigation need to be realistic. And finally, RIF procedures must be 
based upon factors beyond a worker’s most recent performance appraisal. A failure on 
the part of DoD to address these basic issues related to fairness, transparency, and 
accountability will guarantee that NSPS becomes a source of corruption, scandal, and 
mismanagement and will deflect the agency fi-om its important national security mission 
for years. 
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Mr. Porter. I would like to recognize Mr. Ron Ault, who is presi- 
dent of the Metal Trades Department. 

STATEMENT OF RON AULT 

Mr. Ault. Thank you, Mr. Chairman and members of the com- 
mittee. My name is Ron Ault. I’m the president of the Metal Trades 
Department at the AFL-CIO. On hehalf of the more than 40,000 
civilian employees at the Department of Defense represented by 
the Metal Trades Department, I thank you for the opportunity to 
testify today. I’m also pleased to appear on behalf of some 700,000 
represented by the 36 unions in the united DOD Workers’ Coali- 
tion. And I want to say we are here speaking for the DOD workers. 

I’ve got prepared testimony I would like to enter into the record, 
but I want to deviate from it for a couple of seconds, because I 
want to put a human face on all this. This is the public comments 
CD that was provided to us by the NSPS office, and I would strong- 
ly recommend that every member of the committee get a copy of 
this and just look at the comments from the people in your district. 
And I won’t tell anybody here that I have looked at all, some 
50,000 that’s reported on here, but I’ve looked at a lot of them; and 
I would suggest that if you just go through here and randomly se- 
lect on any basis that you would like to select and read these com- 
ments, you would understand the upheaval that’s going on and the 
morale of the Federal work force that we represent and speak for 
today. 

Particularly, I would say that I’ve discovered seven so far in 
favor of NSPS, and there may be more, but I’ve only discovered 
seven. So that is indicative of the people’s opinion of what’s going 
on with NSPS. 

The recent wave of adulation for the late Pope John Paul II, es- 
pecially his role in collaboration with his countryman Lech Walesa 
in igniting the spark that destroyed the Soviet communism, is a 
sharp reminder to all of us, especially those of us involved in ship- 
yard labor, of the importance of free trade unions to the fabric of 
freedom in our Nation. Some may recall that Mr. Walesa was a 
mere shipyard electrician before he became head of the first free 
Polish state since before World War II. 

I mentioned the Pope and the Polish labor movement as a re- 
minder to all that anything that comprises right of free trade 
unions to represent the aspirations of working families is an anath- 
ema to America. And I strongly suggest that NSPS represents an 
eminent threat to that freedom. The workers we represent are pa- 
triotic. Many like myself are veterans of military service, and we 
are proud of the work we perform and the reason we perform it. 

One of our affiliated organizations, the International Brother- 
hood of Electrical Workers, recently had one of their members seri- 
ously wounded while performing work as a Federal employee in 
Iraq. Gary York, the vice president of local union 1688, is a power 
plant controller working at the Gavins Point Power Plant in 
Yankton, SD. He volunteered for Operation Restore Iraqi Power in 
October 2003. On Christmas Eve, his convoy was attacked and he 
was wounded. Actually was shot in the head. Lucky for him, the 
bullet passed through the doorpost before striking him. He also re- 
ceived a shrapnel wound in the shoulder, which was a minor injury 
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compared to the head wound. He spent several weeks in hospitals 
in Germany and here at Walter Reed in D.C. He returned to his 
job around May 2004. Gary received the Medal of Freedom from 
the Corps of Engineers for his service. He was also featured in one 
of the issues of the IBEW Journal and one of the Corps publica- 
tions. Gary just returned to Iraq for his second tour of duty on 
April 20, 2005. 

Since NSPS was first proposed, I have met with rank-and-file 
workers in almost every DOD work location where we hold recogni- 
tions and collective bargaining agreements. On their behalf, I want 
to register my most strenuous objection to the inference and impli- 
cation that underlies the National Security Personnel System, that 
is that we oppose this plan because we are obstructionists and be- 
cause it represents a departure from the status quo. 

Ladies and gentlemen, we do not like status quo. We believe that 
constructive change in the work site is long overdue. One of the 
primary reasons that working people select union representation is 
because they want to see change and they expect us to help them 
implement it; change that brings about a more open, objective, at- 
mosphere in the workplace; that enables working people to perform 
their jobs effectively without interference and impediment; change 
that removes subjective elements of personality, prejudice, and am- 
biguity from the workplace and supplements those elements with 
clear rules and standards of evaluation. 

In other words, we support high-performing workplaces, clearly 
defined performance standards, assignments which are under- 
standable and achievable. We support individual and organiza- 
tional growth, equal opportunity and fair treatment on the job. We 
welcome change when it enhances our ability to have a voice on the 
job, where it enables us to attain improved training, improve our 
safety and health on the job, where it is accompanied by respect 
and dignity that our contributions warrant. We are skeptical of 
change that is initiated for the purpose of undermining our free- 
dom of association. We are dubious about change that is unilater- 
ally initiated for the purpose of curtailing our potential for wage 
growth and personal achievement. 

Now, I wanted to stop there and say one of the key points that 
I want to emphasize today: that I personally attended every single 
meeting of the Department of Defense from the get-go on NSPS. 

I want to stop there and say one of the key points that I want 
to emphasize today that I personally attended every single meeting 
of the Department of Defense on NSPS. And I will say this, we 
have yet to be involved in this process. 

The information has been provided to the public and the other 
information that has been provided to you and Members of Con- 
gress is not accurate. We have not had any part of forming any por- 
tion of this. It’s been a secret, it’s like a Stealth airplane that’s 
been designed by someone working in secret. 

You heard the MSPB person testify today about the working 
groups. We have asked to be part of the working group’s delibera- 
tions, and to be involved in this and we have been denied this. We 
have been denied every opportunity to help implement and form 
and share this program that is now out here on the street that has 
caused all these problems. 
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So I want you to understand that we are skeptical of what’s 
going to happen from here forward. Is 0PM and DOD just going 
to run the clock out on us for 30 days and then implement what 
they have written in secret for months and months, or are we going 
to have real dialog? 

I keep hearing the words from the folks that come up and testify, 
but they are not reassuring words to us. And we represent the peo- 
ple that are the experts in this field. They are not experts. We do 
this every day for a living. 

Our folks are the people that make it work. I agree with Comp- 
troller Walker, only the workers can make this thing work. We 
have a crew today working on the USS San Francisco. No one had 
to make those folks go out there and work together as a team. If 
we implement the pay-for-performance element as it is currently 
designed, I fear that you are going to destroy all the teamwork and 
all the expertise of those folks. 

And let me just say this: We are coming up on the anniversary 
of the USS Thresher disaster. Our folks make, repair and operate 
on those nuclear submarines and all kinds of weapons systems that 
we can’t really talk about today. 

You know, the very first atomic bomb was hoisted out in the 
desert in White Sands by a crane operator that was one of our chief 
shop stewards during the Manhattan project. We do nothing but 
national security. Everything is national security to us. 

So it’s an insult for our folks to hear the words that they cannot 
have the freedom that we are espousing in Iraq because they are 
Federal employees, and they are somehow less than patriotic for 
having a union in their workplace or for using that. 

All we are asking for is a fair shake. We are asking that Con- 
gress would take control and mandate that the intent of Congress, 
as well as the letter of the law, is followed in NSPS. 

Thank you. I will be happy to answer any questions. 

[The prepared statement of Mr. Ault follows:] 
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Mr. Chairman and Members of the Committee: 

My name is Ron Ault, and I am the President of the Metal Trades Department, 
AFL-CIO (MTD). On behalf of the more than 40,000 civilian employees of the 
Department of Defense (DoD) represented by MTD, I thank you for the opportunity to 
testify today. I am also pleased to appear on behalf of the 700,000 employees 
represented by the 36 unions of the United DoD Workers’ Coalition. 

The Metal Trades Department of the AFL-CIO represents workers in a range of 
occupations and facilities within the Department of Defense — all of them critical to the 
national defense of the United States. From nuclear specialists to crane operators, from 
shipwrights and pipefitters to engineers with advanced degrees — ^Metal Trades 
represented workers run the gamut of educational and vocational training and experience. 
We take a back seat to no one in our dedication to America’s security and welfare. 

The recent wave of adulation for the late Pope John Paul II — especially his role in 
collaboration with his countryman Lech Walesa in igniting the spark that destroyed 
Soviet Communism is a sharp reminder to all of us — especially those involved with 
shipyard labor — of the importance of free trade unions to the fabric of freedom in our 
own nation. Some may recall that Mr. Walesa was a mere shipyard electrician before he 
became head of the first free Polish state since before World War II. 

I mention the Pope and the Polish labor movement, Solidamosc, as a reminder to 
us all that anything which compromises the right of free trade unions to represent the 
aspirations of working families is an anathema to America. I strongly suggest that NSPS 
represents an imminent threat to that freedom. 

The workers we represent are patriotic. Many, like me, are veterans of military 
service and we are proud of the work we perform and the reason we perform it. One of 
our affiliated organizations, the International Brotherhood of Electrical Workers, recently 
had one of their members seriously wounded while performing work as a federal 
employee in Iraq. Gary York, IBEW LU 1688 Vice-President, is a power plant controller 
working at the Gavins Point power plant in Yankton South Dakota. He volunteered for 
Operation Restore Iraq Power in October 2003. On Christmas Eve, his convoy was 
attacked and he was wounded. Actually, he was shot in the head. Lucky for him, the 
bullet passed through the doorpost before striking him. He also received shrapnel wound 
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in shoulder, (minor injury compared to his head wound). He spent several weeks in 
hospitals in Germany and then Walter Reed. He returned to his job around May 2004. 
Gary received the Medal of Freedom from the Corps of Engineers for his service. He 
was also featxued in one of the issues of the IBEW magazine and one of the Corps 
publications. Believe it or not, Gary just returned to Iraq for a second tour of duty on 
April 20, 2005. 

Since NSPS was first proposed, I have met with rank and file workers in almost 
every DOD work location where we hold recognitions and collective bargaining 
agreements. On their behalf, I want to register my most strenuous objection to the 
inference and implication that underlies the National Security Personnel System — ^that is: 
that we oppose this plan because we are obstructionist and because it repi^esents a 
departure from the status quo. / 

Ladies and gentlemen, we do not like the status quo. 

We believe that constructive change in the worksite is long overdue. One of the 
primary reasons that working people select union representation is because they want to 
see change and they expect us to help them implement it— 

• Change that brings about a more open, objective atmosphere in the workplace; 

• Change that enables working people to perform their jobs effectively without 
interference and impediment; 

• Change that removes the subjective elements of personality, prejudice and 
ambiguity from the workplace and supplants those elements with clear rules and 
standards of evaluation. 

In other words, we support high-performing workplaces, clearly defined performance 
standards — assignments which are understandable and achievable. 

We support individual and organizational growth, equal opportunity and fair 
treatment on the job. 

We welcome change when it enhances our ability to have a voice on the job, where it 
enables us to attain improved training, improve our safety and health on the job, where it 
is accompanied by the respect and the dignity that our contributions warrant. 
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We are skeptical of change that is initiated for the purpose of undermining our 
freedom of association. 

We are dubious about change that is unilaterally initiated for the purpose of 
curtailing our potential for wage growth and personal achievement. 

We oppose change imposed from above as a means to subject us to more 
authoritarian control. 

I particularly resent attempts by representatives of the Secretary of Defense to paint 
our opposition to NSPS as irrational and self-serving. 

I know that many of the distinguished members of this panel are acutely aware of the 
pioneering work our Department has done to deal with critical personnel issues to 
enhance America’s Defense preparedness — - from the heroic efforts of our members, 
both civilian and civil service, who repaired and returned the USS Cole to active service 
within months of the terrorist attack on her in the Gulf — to the ongoing work our 
members at Pearl Harbor Naval Shipyard are now performing to return the USS San 
Francisco to active duty. 

I call your attention to the formal agreement between the Metal Trades and the US 
Navy more than four years ago to establish cross-training capabilities among crafts in 
Navy repair facilities worldwide. My predecessor, President John Meese and Admiral 
Tom Porter, both worked tirelessly to help craft that agreement. 

About two years ago, the Navy raised red flags over findings that the Navy’s craft and 
trades workforce is growing perilously old and that the pipeline of younger workers in 
craft and trade occupations is inadequate to meet the demand. 

The Navy and DOD agreed that the supply of skilled craft workers, vital to ship 
construction and repair, had to be augmented. The Metal Trades Department had raised 
concerns over that problem for several years. When, at last, the Pentagon conceded that 
indeed, we had a point, the Metal Trades Department not only cooperated, but provided 
much of the innovation and insight to create effective vocational training to develop 
several apprentice classes to train shipbuilding skills. 

Contrary to what the Department of Defense suggests, our objections to NSPS are 
based on two fundamental principles: 
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1. Our national defense relies first and foremost on the performance of a well- 
motivated, well-trained corps of personnel whose morale is buttressed by a strong belief 
in management that operates on objective, transparent and fair rules. Neither the 
substance of NSPS rules as they have been unilaterally developed, nor the process under 
which DOD has chosen to develop them, qualifies as fair or transparent. 

2. The primary result of NSPS as it has been developed will be to effectively 
undermine the voice and weaken the rights of DOD personnel who will be expected to 
work under it. 

The mystery about the true cost of this new system raises additional skepticism on our 
part. The Department of Defense maintains that costs are minimal — although it has been 
careful not to challenge our own estimate that it will require every penny of $3 Billion. 
We assert that, without effective, costly and near-continuous training to implement so- 
called “merit pay” provisions, the system is destined to fail miserably. Furthermore, as 
now envisioned by DOD, the so-called “pay for performance” will destroy teaming and 
espirit de corps by pitting employees against each other in their yearly quest to receive a 
pay raise. No one will dare share knowledge or job experience for fear of losing ground 
and someone else gaining a pay advantage. Can you envision a shift of nuclear pipe 
welders retro fitting a damaged nuclear attack submarine like the USS San Francisco, 
each jealously guarding their skills and job knowledge so that no one will get their pay 
raise? Furthermore, DOD has refused to acknowledge the additional costs requited to 
establishing labor relations and third party structures that parallel those already in 
existence for the rest of the federal civilian workforce, NSPS will crash and bum. 

DOD’s purpose in the NSPS exercise has been focused on weakening the ability of 
labor organizations to represent and advocate for the interests of DOD civilian personnel 
and providing protective cover for implementing a purely subjective merit pay system. 
All the rest is mere window dressing. 

Those objectives should not be confused with the literal meaning of the word 
“flexibility.” 

As simply as we can state it, those are the two overriding concerns we bring to you, 
our congressional representatives. We charge that DOD has been less than forthright in 
its exercise of the authority Congress gave it in November 2003; and less than forthright 
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in the reports it has filed with you. I know this first hand, as I have personally attended 
every NSPS meeting, initially with DOD, and later with DOD and OPM. We have been 
completely shut out of this process to the point that our requests to jointly develop the 
presentations or secondarily to be a part of the “Town Hall” meetings DOD held with 
employees were rejected. We were notified that the meetings had already been planned 
and scheduled, many the same week we were in meetings with DOD. 

This example is but one of many such outright misrepresentations DOD/OPM has 
provided Congress and the general public in regard to our involvement into this process. 
I won’t belabor the point as many of us in the UDWC have taken DOD/OPM to court in a 
lawsuit currently before the DC federal court. 

The law is clear. The congressional intent is clear: nothing under this statute should 
be construed to reduce or weaken the Pentagon’s responsibility to engage in collective 
bargaining or to compromise the rights of civilian Pentagon personnel to the redress of 
grievances. 

In preparing this testimony, I solicited my colleagues who represent the more than 
two dozen labor organizations that comprise the United Defense Department Workers 
Coalition, and I received far more contributions than I could possibly include within the 
constraints of this testimony. I would offer the following examples as representative of 
the kind of flexible, cooperative agreements that have been accomplished through the 
structure of collective bargaining. I submit at the outset, most of these accomplishments 
would not have been possible under the stringent and inflexible structure that DOD seeks 
to impose under NSPS. 

The backgroxmd of my colleague B.A. Napoleon, a representative of the 
Tidewater, Virginia, Federal Employees Metal Trades Council is perhaps more 
representative. Brother Napoleon is also a former Navy enlisted man. As a young 
sailor. Brother Napoleon says his first ship was in an unfinished state at Pearl 
Harbor. In his words: 

“There was nothing on the ship. I thought it would take years to get the ship 
to the point where we could sail. I was wrong. Within 12 months, we were 
on sea trials. I was amazed at the level of detail and technical precision the 
men and women had performed to get us floating.” 


5 



162 


Some years later, as a civilian, Brother Napoleon was an apprentice painter working 
in bilges and tanks of ships and submarines. He writes: 

“My satisfaction and motivation came from seeing those vessels sailing away 
from the yard and I knew I was part of the team that made it possible. Having 
been in the Navy, I knew the importance of making sure everything worked 
the way it was supposed to work. The men and women who repair and 
maintain naval warships are the premier artisans of their trades and are very 
under recognized.” 

In Mr. Napoleon’s service at Norfolk Naval Shipyard, he has witnessed dozens of 
examples of service “above and beyond” and extraordinary flexibility that achieved 
missions that would have been otherwise imprassible. / 

After a collision at sea, the aircraft carrier USS Eisenhower was repaired in record 
time and under budget by the craftsmen and women at NNSY. 

More volunteers than were needed came forward to repair the USS Iowa after a 
shipboard explosion — ^where grown men shed tears working on the damage to get the 
vessel into shape for an inspection by Navy brass. 

The USS Radford, damaged by a collision with a tanker that left a hole big enough 
to drive a tractor trailer through, was put back into service ahead of schedule and under 
budget. 

And, of course, the tragedy of the USS Cole, which necessitated volunteers from 
the International Federation of Professional and Technical Engineers (IFPTE) and from 
the Tidewater Virginia Federal Employees Metal Trades Council (TVFEMTC) to fly out 
to the Gulf to help refloat the vessel for passage back to Pascagoula where other Metal 
Trades workers restored her to service. 

Civilian employees at Rock Island Arsenal represented by AFGE Local 2119 
fabricate gun mounts for humvees that are a substantial improvement on the design 
originally provided. 

Other examples provided by members of our coalition— 
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During the First Gulf War, members of AFGE Local 1882 in Wisconsin moved 
their painting operation outdoors in the middle of a Wisconsin winter in order to get 
equipment ready for mobilization. 

Those same members worked alongside Army reservists to rebuild 915 tractors 
needed in the conflict. 

These and other incidents demonstrate flexibility and responsiveness that is only 
possible where the workers are confident that their skills and rights are respected. NSPS 
would be a step back from that status. 

If it is true flexibility and positive outcomes that DOD wants under its new 
personnel system, then there is no better apparatus than collective bargaining with which 
to achieve it. 

If the Pentagon is really interested in accomplishing its mission and not tightening 
its control over individual workers, then I submit it should invest in strengthening the 
relationship between Pentagon management and the labor organizations that have been 
selected to represent civilian employees. 

Thank you. 


Ron Ault, President 

Metal Trades Department, AFL-CIO 
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Mr. Porter. Thank you, Mr. Ault, we appreciate your comments 
today and to all of you for your additional backup testimony. 

I would like to ask the first question, having to do with the Man- 
agers Association. We have heard consistently that Federal man- 
agers are categorized as having the lack of necessary skills based 
on this new system that is being proposed. What kind of training 
will managers need to be most successful in his system? 

Ms. Heiser. For pay? For performance? For performance man- 
agement in general? 

Mr. Porter. Yes. 

Ms. Heiser. I think that the whole idea of translating organiza- 
tional goals to performance standards of an employee is the general 
framework of the training that would be required. What the gen- 
tleman was just talking about is right on point, really that the Fed- 
eral workers do their jobs. 

And I think in the workplace, a lot of times supervisors come 
from a technical pool, or rather come to a supervisory position from 
a technical level rather than a managerial level, and work well 
with employees to manage and get the work done. But as far as 
actually leading them and coordinating the individual work of 
those people toward a higher goal, I don’t think that’s — that’s not 
common to the Federal sector. 

And I think that type of a bigger focus is what’s primarily re- 
quired. And the whole idea of communicating, the whole concept of 
written standards versus verbal standards, I hope that’s going to 
go away. I never understood the idea of having verbal opposed to 
rather than written, but they are both moot, because the point is 
to communicate standards effectively in whatever way it takes and 
it may be a combination. 

I think that 0PM originally thought that managers were some- 
how bound by a performance appraisal that listed a set of duties 
and that was the only discussion that took place until performance 
appraisal time, and I fear that has really become the way things 
are in government. And that’s what has to go away, the idea of 
having continuous communication with employees about how they 
are doing in terms of their performance. 

And it’s got to be a bi-way, it has to be a two-way communica- 
tion. It has to be — have the supervisor to the employee in terms of 
here is what I perceive. It sounds like basic communication, but I 
think that’s what is missing. 

Mr. Porter. Do you think there would be adequate funding. 

Ms. Heiser. We took a little survey there this norning, you 
weren’t there today — we took a little survey to see what level of 
confidence our folks had that the money would be there. It wasn’t 
very high. You know, I don’t know. 

Mr. Porter. Thank you. Mr. Ault, I know that your information 
regarding Mr. York is very germane. And please let him know he 
is an American hero, and we appreciate what he is doing. And hav- 
ing been to Yankton many times, I know exactly where he works 
or was working, but give him our best. 

And I know that you are quite bashful and your comments are 
reserved and subdued, and I say that with a smile, because I ap- 
preciate your candor. 
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But let’s talk for a moment about the labor relations board that’s 
being proposed. Tell me what you think. 

Mr. Ault. As proposed, it leaves a lot to be desired, when you 
have an in-house program, we sometimes call these in-house 
unions or company unions, where, you know, you are subservient. 
There’s no equality here. There’s no — first of all, it wouldn’t be 
transparent, it wouldn’t be objective, if the Secretary can appoint 
and make those kinds of things happen. 

Currently, there is some objectivity and there is the systems of 
checks and balances of impartial grievance arbitration out there, 
where both parties have to, by preponderance of the proof, are a 
just cause standard of proof, have to prove their case that this per- 
son is actually guilty or has done something that would warrant 
the action. 

I don’t see any of that going on with the system that is as pro- 
posed. 

Now, I have listened to management side of the House saying we 
are going to work that out in collaboration. Well, I sure hope so be- 
cause we haven’t worked anything out up till now. We have just 
been meeting for the sake of meeting so that they could come up 
to them on the Hill and say, hey, we met with the unions today. 

Mr. Porter. Thank you. 

Mr. Davis. 

Mr. Davis. Thank you, Mr. Chairman. Ms. Heiser. 

Ms. Heiser. Sir. 

Mr. Davis. I have been told often that the devil is in the details, 
when you look at proposals and movements and changes. And I 
heard Mr. Gage and Mr. Ault both delineate, I guess, what I would 
call a lot of devils in this proposal. Are there any that you see that 
are apparent devils in the proposal? 

Ms. Heiser. I think the largest apparent devil is truly the fund- 
ing. We did take part of our vote this morning with — we are having 
the FMA national convention, so we have all folks in one place — 
and asked how confident they and their managers would be that 
this money would be there to see the programs, through, let’s say, 
in the 3 to 7 years that it would take for full program implementa- 
tion. And there was not a lot of confidence. 

I think that detail is truly the most significant, because man- 
agers cannot sell the potential value of this program to their em- 
ployees, nor believe it themselves, unless they have confidence that 
the reward, I guess, would be there. 

Mr. Davis. Mr. Ault, I was moved by your description of patriot- 
ism as you talked about the gentleman who obviously is patriotic. 
And yet we knew that much of this action supposedly has been 
driven with an emphasis on national security. And early on, when 
the conversations got started, people were saying, well, we need to 
look at this especially in DOD because of national security. 

We need to look at it in homeland security because of national 
security, and, I mean, there are people like myself who suggest 
that it was essentially an opportunity to try and turn back the 
clock in many ways, and that is turn back the clock on the em- 
ployee rights, turn back the clock on collaboration, turn back the 
clock on democracy in the workplace. I mean, we talk about democ- 
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racy. And yet it appears as though, in many instances, we are not 
willing to practice what we preach. 

How important do you think a sense of democracy is in the work 
environment? 

Mr. Ault. I think it’s critical. The folks we represent are more 
than arms and legs. They are the real experts. Whenever you are 
going into a nuclear reactor compartment hot, you have to be able 
to know that the people that have worked with you are dependable, 
I mean, it’s the democracy of workplace is just critical. 

We have a unique perspective. We also represent the private sec- 
tor that build these ships. So, I mean, we come from a unique per- 
spective. And when we talk about a contemporary system and a 
flexible system, when we set out and negotiate, for example, with 
Northrop Grumman ship systems, the first thing they want in their 
labor relations is the involvement of the employees. 

They want what DOD is throwing away. They want the employ- 
ees to be part of the team. A contemporary labor relations system 
today is more about employee involvement and less about super- 
vision. They want to see more self-directed work force. They want 
to see fewer supervisors. They want to see more people directly in- 
volved in production. They want to see cost savings from employ- 
ees, ideas being implemented on the floor without going through a 
long and tedious process. So, Mr. Davis, to speak directly to it, it’s 
the answer. 

Unfortunately, no one from DOD is asking the question. 

Mr. Davis. I would concur with you. 

Mr. Gage, it seemed to me that you indicated that collaboration 
has been less than democratic, or I guess you get the impression 
that you don’t feel that there has been partnership in the evolution 
and development of the proposed changes relative to your union 
and other unions interaction with DOD. Is that an accurate charac- 
terization? 

Mr. Gage. That’s exactly accurate. We are disappointed about it. 
The way we read the authorizing legislation, we were supposed to 
be part of the design of this thing. And we have been shut out com- 
pletely. We are still, you know, I am looking at it, you know, we 
are going to go into this meeting and confer. And we know what 
we think we need as safeguards, and I would really like to hear 
that word being used so often today. 

Because if this system is so good, it should be able to stand up 
to scrutiny and have safeguards for employees for that trans- 
parency. So we are going into the meeting and confer, and we think 
we have our very good arguments, and we are hoping that DOD 
will look at them. 

But so far they seem to have their mind made up. It’s a very the- 
oretical approach they are taking rather than the practical one that 
Ron is talking about and that our workers are looking for. So we 
are trying to get this out of the sky and out of ideology, maybe, and 
down to the practical, practical things that work on the worksite. 

Mr. Davis. Well, I have no further questions, Mr. Chairman, I 
want to thank all of the witnesses for appearing and for their par- 
ticipation. And, again, I thank you for holding this hearing. 

Mr. Porter. Thank you, Mr. Davis. That would conclude my 
questions also. We appreciate your comments and know that many 
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Members will be submitting questions later. They have time to do 
so, and actually, I do have some questions that we will be submit- 
ting. 

But let me say for the record that this committee is going to be 
very thoughtful in its deliberation, as we follow the process of im- 
plementation. And I know a number of points were brought up this 
morning that have to be addressed and haven’t been, and know 
that many of the stages of implementation can take 8 or 9 years, 
if my understanding is correct. But we want to make sure that it 
is done right and that the employees and managers, those that are 
directly impacted have a say in this process. 

So we appreciate all of your testimony today and look forward to 
following this in the future, and we will adjourn the meeting. 
Thank you. 

[Whereupon, at 4:15 p.m., the subcommittee was adjourned.] 

[Additional information submitted for the hearing record follows:] 
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Hearing Date: April 12, 2005 
Conunittee: House Government Reform Subcommittee 
On the Federal Workforce and Agency Organization 
Member: Chairman Porter 
Witness: Mr. Abell 
Question #1 


Leadership 

Question 1: Now that Secretary England has been nominated as the Deputy Defense 
Secretary, what steps are you taking to reorganize leadership, responsibility, and 
accountability over the design and implementation of the NSPS? 

Answer: Secretary England expects to remain fully engaged in the NSPS design and 
implementation and continue as the Department’s Senior Executive for NSPS. The 
Overarching Integrated Product Team (OIPT) and the Program Executive Officer (PEO) 
will continue to report directly to Secretary England, at least until publication of the final 
NSPS regulations and until the first phase of NSPS is implemented. When direct 
leadership is transitioned. Secretary England will continue in an active oversight role. 



170 


Hearing Date: April 12 , 2005 
Committee: House Government Reform Subcommittee 
On the Federal Workforce and Agency Organization 
Member: Chairman Porter 
Witness: Mr.AbeU 
Question #2 


Alignment Performance and Organizational Goals 

Question 2: Exactly hovr vrill DoD ensure that individual performance expectations 
align with DoD’s overall mission and strategic goals? 

Answer: Supervisors will align the performance objectives they set with employees to 
the DoD’s overall mission and strategic goals and to the specific goals and objectives of 
their respective organizations. 
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Hearing Date: April 12, 2005 
Committee: House Government Reform Subcommittee 
On the Federal Workforce and Agency Organization 
Member: Chairman Porter 
Witness: Mr. Abell 
Question #3 


Alignment Performance and Organizational Goals 

Question 3: How wiU employees participate in this proc^? 

Answer: Supervisors will work with employees to develop performance expectations. 
This may take a variety of forms including group discussions of goals for the 
organization and how they can be accomplished or individual discussions with 
employees. In all cases, employees will have the opportunity for input and supervisors 
will explain the link between the employees’ performance objectives and the overall 
mission and goals. 
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Hearing Date: April 12, 2005 
Committee: House Government Reform Subcommittee 
On the Federal Workforce and Agency Organization 
Member: Chairman Porter 
Witness: Mr. Abell 
Question #4 

Pay and Performance 

Question 4: The proposed regulations for NSPS provide for the establishment of 
control points within a pay band to limit increases in basic pay. However, in the 
final regulations for DHS, control points were eliminated because DHS and OPM 
believed that control points are at odds with pay-for-performance. 

How do you reconcile pay-for-performance and the concept of control points? 

Answer: DoD and OPM have not made a final determination regarding the use of 
control points under the NSPS pay system. However, the concept of control points is not 
inherently inconsistent with the goals of a pay-for-performance system, which envisions a 
greater link between pay decisions and an individual's performance. Several of our 
personnel demonstration projects have successfully used control points in their pay for 
performance systems. While we understand the concern that control points can be 
perceived to unduly limit pay progression, they can be useful in a performance based pay 
system, such as limiting salary progression in a pay band to top performers, which is 
consistent with the pay for performance system. We will ensure that if control points are 
used under NSPS, they are well defined and understandable to employees. 
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Committee: House Government Reform Subcommittee 
On the Federal Workforce and Agency Organization 
Member: Chairman Porter 
Witness: Mr. Abell 
Question #5 


Pay and Performance 

The proposed regulations do not fully explain how employees will receive 
performance pay adjustments. 

Question A; Could you provide more information about how employees will receive 
adjustments to their pay based on acceptable performance? 

Answer: The proposed NSPS regulations provide that employees with a rating of record 
above unacceptable will receive any adjustment in the minimum rate of the rate range for 
their position. In addition, such employees also would receive the full amount of any 
increase in the applicable “local market supplement” for their position. Finally, 
employees with a “fully successful” (or equivalent) or better rating of record would 
receive a performance payout in the form of an increase in basic pay or a lump-sum 
payment, or a combination of both. 

Question B: How will DoD ensure that supervisors are accountable for exercising 
their responsibilities under NSPS? 

Answer: In addition to the system requirements at § 9901.405(b)(4) and (c) that hold 
supervisors accountable for effective performance management, the proposed regulations 
provide in § 9901.406(c) that the performance expectations for supervisors and managers 
will include the assessment and measurement of how well they exercise their 
performance management responsibilities under NSPS. 

Additionally, the performance assessment process provides for evaluation of performance 
and contribution through a pay pool panel. Meetings, chaired by a senior manager, allow 
supervisors and managers to explain the reasoning for performance ratings, which 
facilitates greater consistency among performance ratings across organizations in the pay 
pool. Reconciliation allows for additional opinions and perspectives for an employee’s 
performance; thus, creating a more accurate final rating. 

We will provide employees avenues to have performance evaluations reconsidered. 
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Question C: What training will employees and managers receive prior to NSPS 
implementation? Please be specific. 

Answer: The NSPS training plan is a comprehensive, well-planned learning strategy to 
prepare the DoD workforce for the transition to NSPS. Participants need to be informed 
and educated about NSPS and trust and value it as a system that fosters accountability, 
respects the individual and protects his and her rights under the law. 

The plan focuses on four target audiences: DoD employees; supervisors and managers; 
human resource (HR) practitioners; and labor relations (LR) practitioners. We estimate 
the initial employee training will take approximately a day and a half. Supervisors and 
managers will receive additional training so that they can fairly manage, appraise and rate 
employees. That training is expected to take a minimum of 18 hours. The notional 
design of the pay for performance system includes the use of pay pools and we will 
provide training for pay pool managers. Specialized training for HR practitioners will 
cover the implementation of the HR system and the new labor relations and appeals 
system. This specialized training is expected to take up to 40 hours. The LR 
practitioners and attorneys will have a two-day course on the new labor relations system. 

The plan incorporates a blended learning approach featuring web based and classroom 
instruction supplemented by a variety of learning products, informational materials and 
workshops to effectively reach intended audiences with engaging, accurate and timely 
content. 
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Member: Chairman Porter 
Witness: Mr. Abell 
Question #6 


Core Competencies 

GAO has stated that one concern it has with the new DHS performance 
management system is that it does not require core competencies to be in writing. 
Similarly, the proposed regulations on NSPS do not provide that core competencies 
be in writing. 

Question A: Will core competencies be provided to employees in writing? 

Answer: We intend to modify the regulations to include a requirement that performance 
requirements or objectives, which may be expressed in the form of “core competencies,” 
will be communicated to employees in writing. 

Question B: Would providing minimal written core competencies to employees 
significantly impede DoD’s flexibility with regard to performance management? 

Answer: We do not anticipate that providing employees with written performance 
requirements (or “core competencies”) would impede DoD’s flexibility with regard to 
performance management. 
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Member: Chairman Porter 
Witness: Mr. Abell 
Question #7 


Safeguards 

In his testimony, Mr. Walker stated that he is concerned that the proposed 
regulations do not contain sufticient detail regarding adequate safeguards to help 
ensure fairness and guard against abuse. 

Question A: Will the final regulations for the NSPS provide additional safeguards 
to help ensure fairness and guard against abuse? 

Answer: We understand that Mr. Walker’s concern in this area relates to the proposed 
performance management system. As is detailed below, we are considering additional 
requirements or safeguards to include in the final regulations. We spent a significant 
amount of time during meet and confer discussing this issue with employee 
representatives, and will consider those discussions in finalizing the regulations. 

Question B: If not, please explain in detail why DoD feels that such safeguards are 
not appropriate. 

Answer: N/A 

Question C: What predecisional internal safeguards will be incorporated into the 
performance management process to help achieve consistency, equity, and ensure 
nondiscrimination and nonpoliticization? 

Answer: The specific processes for performance management and the accompanying 
performance-based pay decisions will be addressed in DoD implementing issuances. 
However, the responsibilities of a pay pool manager under a pay-for-peiformance system 
typically include the review of supervisors’ proposed ratings of record for consistency 
and equity across organizational units and to guard against potential discrimination or 
politicization before finalizing ratings. Our experience with our personnel demos 
indicates that this is an effective way to achieve consistency and equity. 



177 


Question D: Will the final regulations require DoD to publish overall results of 
performance management and individual pay decisions so that there is reasonable 
transparency and appropriate accountability? 

Ansvrer: While the exact content of the final regulations has not yet been determined, 
among the options under consideration is a requirement for publishing aggregate data on 
the distribution of ratings and pay decisions. 

Question E: Will the final regulations require DoD to periodically conduct and 
report on internal assessments and employee surveys relating to the NSPS 
performance management system? 

Answer: The proposed regulation requires DoD to establish procedures for evaluating 
all aspects of NSPS, including performance management. DoD is developing a program 
evaluation process that wilt utilize a variety of tools, including employee surveys, 
analysis of promotion, turnover, and salary data, and special reports on specific areas of 
interest. There will be heavy focus on the performance management aspects of NSPS in 
this evaluation process. 
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Member: Chairman Porter 
Witness: Mr. Abell 
Question #8 


Safeguards 

One of GAO’s concerns is that the NSPS does not identify a process for continuing 
involvement of employees in the design and implementation of the NSPS. The final 
regulations for the new DHS personnel regulations provide a place for employees to 
participate in pay decisions through the establishment of a Compensation Committee. 
The proposed regulations for DoD do not include specific provisions establishing 
either a Compensation Committee or a Performance Review Board. 

Question A: Are you considering the establishment of a Compensation Conunittee or 
a Performance Review Board? 

Answer: Compensation Comniittee(s) and Perfonnance Review Boards are among the 
options that would ensure the continuing participation of employees and their 
representatives in the process that leads to decisions about the distribution and allocation of 
future pay adjustments for employees covered by NSPS. This has been discussed with the 
unions during the meet and confer process, including how they might participate in these 
functions. 

Question B: What are your plans for including employees in the planning, 
development, and implementation of the NSPS? 

Answer: The proposed NSPS regulations identify a continuing collaboration process for 
continuing involvement of represented employees in the design and implementation of the 
NSPS. 

Question C: What are your plans for a comprehensive communications strategy to 
provide continuing meaningful two-way communication between DoD and 
employees? 

Answer: The Department recognizes the critical need to communicate with its employees 
throughout the design and implementation of NSPS. Our cominunications objectives 
include; (1) demonstrate the rationale for and benefits of NSPS; (2) demonstrate openness 
and transparency in the design and process of converting to NSPS; (3) express DoD's 
commitment to ensuring NSPS is applied fairly and equitably; and (4) adless potential 
criticism of NSPS. We have and will continue to use various means for communicating 
and getting input from our employees and employee organizations throughout the process, 
including print and electronic media, brochures and pamphlets, e-mail, town hall meetings 
with senior DoD officials, focus groups, speeches and briefings. 
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The NSPS website (www.cpms.osd.mil/NSPS) has been the primary tool for providing 
all our stakeholders with the most up-to-date information on matters relative to NSPS. It 
includes an immediate feedback feature for direct responses to email inquiries. 
Furthermore, each of the Components has their own website and newsletters that include 
the component-specific information on NSPS. 

During the summer of 2004, we conducted over 100 focus groups at installations 
throughout the world as well as over 50 town hall meetings to inform our employees and 
to gain insight into their concerns. We continue to conduct town hall meetings even as 
we progress in the process. Additionally, senior DoD leadere have addressed numerous 
employee groups and public interest groups on NSPS. 

Throughout the design process, the Department held a series of meetings with our 
employee representatives to discuss design elements, options, and proposals under 
consideration and to solicit their feedback. Their input was valuable and resulted in 
inclusion of some of their suggestions in the proposed regulation. The meet and confer 
process and the proposed continued collaboration process outlined in the proposed 
regulations will provide ongoing means for communicating with employee unions. 
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Question #9 


Labor-Management Relations 

Labor organizations also have expressed reservations regarding the independence of 
the National Security Labor Relations Board (NSLRB) because the Secretary of 
Defense appoints the members of the NSLRB. Under the proposed regulations, DoD 
labor organizations have no role in the appointment process. 

Question A: Since the Secretary of Defense appoints all of the members of the 
NSLRB without the participation of labor organizations, how will the NSLRB be 
able to maintain its independence? 

Answer: Although appointed by the Secretary, the three board members’ independence 
and freedom from undue influence by the Department is assured by appointing the 
members to a fixed term with a very limited basis for removal. The stringent criteria for 
removal are the same as those that apply to MSPB members and FLRA members: 
inefficiency, neglect of duty or malfeasance. The intent is to make removal of such 
individuals difficult, in order to preserve their independence. 

Question B: Why should employees be confident that the NSLRB will be fair and 
impartial? 

Answer: The proposed regulations require the members to be independent, distinguished 
citizens known for their integrity, impartiality and expertise in labor relations and/or 
relevant national security matters. In addition, all decisions of the NLSRB are 
reviewable by the FLRA and the United States Courts of Appeals. 

All of these safeguards ensure a fair review of labor disputes will be made by the NSLRB 
without undue influence by the Secretary or DoD management. 
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Question #10 


Labor-Management Relations 

Question 10: Please explain why DoD needs to limit collective bargaining in NSPS. 

Answer: The NSPS statute recognizes that maintaining the status quo with respect to 
labor-management relations would not provide DoD with a workforce that is sufficiently 
agile and flexible to execute the current and future national security mission. To carry 
out its national security mission, the regulations provide the Department the authority to 
take actions quickly to confront threats in an ever-changing national security environment 
without unnecessary delay. 

To permit DoD to take actions quickly, the proposed regulations have narrowed the scope 
of bargaining. The proposed regulations are consistent with the requirements of the 
statute regarding collective bargaining. The proposed regulations strike a balance 
between employee interests and DoD’s need to accomplish its mission effectively and 
expeditiously. 

While the proposed regulations eliminate bargaining on procedures regarding operational 
management rights, they do not eliminate bargaining on procedures. In fact, the 
regulations provide that management must consult with unions in exercising core 
operational rights. The regulations continue to provide for bargaining on procedures for 
personnel management rights, and continue to provide for bargaining on impact and 
appropriate arrangements for all management rights. Finally, the proposed regulations 
provide for consultation on procedures regarding operational management rights. While 
the scope of bargaining is restricted compared to what occurs today, the proposed 
regulations continue to provide many opportunities for the union to have a voice in 
workplace issues. 
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Question #11 


Labor-Management Relations 

The proposed regulations do not allow DoD management to bargain over certain 
operational DoD decisions. For example, management cannot bargain over the 
assignment of employees or the technology, method, and means of performing work. 
However, management will bargain over appropriate arrangements for employees 
adversely affected by an operational decision, provided that the effects of the 
decision are “foreseeable , substantial, and significant in terms of both impact and 
duration....” 


Question A: Why does an adverse effect have to be foreseeable for management to 
bargain over corrective action? 

Answer: Establishing new standards for the duty to bargain is intended to focus 
bargaining on those matters that are of significant concern and impact and relieve the 
parties of potentially lengthy negotiations over matters that are limited in scope and 
effect. With regard to the term “foreseeable,” this helps ensure negotiations are focused 
on those matters that a reasonable person would expect to occur or exist under the 
circumstances. Although the term “foreseeable” is not noted in the 5 U.S.C. chapter 71 
provision for appropriate arrangements, under current case law, for a particular proposal 
to be an appropriate arrangement, it must first be shown that the exercise of a 
management right has an adverse impact on employees. Absent the foreseeing of that 
adverse impact, the proposal is not an appropriate arrangement. However, as with 
matters concerning appropriate arrangement bargaining under chapter 71, we expect this 
to be further defined in case law established by the NSLRB. 

Question B: If an adverse effect on a group of employees is entirely unforeseeable, 
would management be unable to bargain over corrective action? 

Answer: Not necessarily. Ultimately, it will be up to management at the level of 
recognition to determine whether an adverse effect on employees is entirely 
unforeseeable. However, whether the event is “unforeseeable” should not be viewed in 
isolation. Management must weigh all the factors together, including whether the change 
is significant and substantial, when making its decisions on duty to bargain. If the union 
disagrees, the union may challenge this with the National Security Labor Relations Board 
(NSLRB) as they could challenge with the FLRA today on disputes concerning duty to 
bargain. 
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Question C: How long would an adverse effect have to last for it to be of sufficient 
duration? 

Answer: There is no simple answer to this question. The Department intentionally did 
not place an arbitrary time limit on the duration of an action or number of employees 
impacted. Again, this cannot be viewed in isolation. We exftect management to weigh 
all the factors together when making decisions over the duty to bargain, and whether 
changes are significant, substantial, and foreseeable are situational and mission sensitive. 
That is why we put in place the safeguard to bargain on appropriate arrangements. 
Ultimately, we expect this to be further defined in case law established by the NSLRB. 
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Question #12 


Adverse Actions and Appeals 

After an MSPB administrative judge issues an initial MSPB decision in an adverse 
action appeal, DoD may reconsider the administrative judge’s decision and modify 
or reverse the initial IVBPB decision. § 9901.807(k)(8)(iii)(A). Similarly, “[vrlhere 
the Department determines that the initial [MSPB] decision has a direct and 
substantial adverse impact on the Department’s national security mission, oris 
based on an erroneous interpretation of law. Governmentwide rule or regulation, or 
fthe NSPS regulations!. fPoD may] issue a final DoD decision modifying or 
reversing that initial decision .” § 9901.807(k)(8)(iii)(B). Further, DoD may decide 
that the initial decision of an MSPB administrative judge should serve as a 
precedential decision. § 9901.807(k)(8)(ili)(C). 

Question A: Why should DoD have the power to modify or reverse a decision of an 
administrative judge? 

Answer: The NSPS statute authorizes the Department to establish an appeals process that 
results in a final decision of the Department, which is reviewable by the full Merit 
Systems Protection Board (MSPB). The Department has elected to utilize MSPB 
administrative judges (AJs) as the first step in the Department’s appeals process with a 
review by the Department that results in a final decision of the Department. This review 
by the Department ensures that MSPB AJs interpret NSPS and the regulations in a way 
that recognizes the critical mission of the Department and to ensure that MSPB AJs give 
proper deference to such interpretation. While the Department may modify or reverse 
MSPB AJs initial decisions, modification or reversal is based on very stringent criteria. 

As reflected in those criteria, it is anticipated that relatively few initial decisions would be 
reviewed by DoD. 

Question B: What procedures and standard of review would DoD use to reconsider 
an administrative judge’s decision? 

Answer: The procedures for review of an administrative judge’s decision will be 
developed and disseminated through implementing issuances. These procedures are 
subject to continuing collaboration with the unions. Additionally, the Department will 
coordinate with MSPB on the procedures for review of an AJ’s decision. The standards 
for review will provide for meaningful corrective action and preserve statutory 
requirements of fair treatment and due process. The Department’s review of the initial 
AJ decision will be limited to those where either party has timely filed a request for 
review. The Department may remand or issue a final DoD decision modifying or 
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reversing the initial decision when the Department believes that there has been a material 
error of fact, or that there is new and material evidence available that was not available 
when the record closed. The Department may modify or reverse the initial 
administrative judge decision when it determines that the decision has a direct and 
substantial adverse impact on the Department’s national security mission or is based on 
erroneous interpretation of law. Government wide mle or regulation, or NSPS 
regulations. These are very stringent criteria. 

Employees have the right to challenge DoD decisions with the full Merit Systems 
Protection Board (MSPB). If dissatisfied with the MSPB’s decision employees may 
request review by the Court of Appeals for the Federal Circuit. 
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Question #13 

Hypothetical Concerning Appeals Process 

Under 5 C.F.R. § 9901.807(k)(8){iii), if an MSPB administrative judge issues an 
initial decision against DoD, DoD can file a “request for review” and then reconsider 
the initial decision of the administrative judge. Under §9901.807(k)(8)(ill)(B), DoD 
can then decide that the initial decision ‘is based on an erroneous interpretation of 
law, Government-wide rule or regulation, or this part ” and modify or reverse the 
administrative judge’s decision. If the employee then files a petition for review to 
the full MSPB, the Board would, under §9^1.107, have to accord DoD’s 
interpretation of the regulations “great deference.” 

Question A: Is my reading of this correct? 

Answer; It is correct in part. The request for review would be filed at a lower level in 
DoD, generally by management at the installation level. The actual review itself is 
conducted at the Department level. The proposed regulations clearly indicate the review 
authority is not unlimited. The modification or reversal of an administrative judge’s 
initial decision is based on very stringent criteria. 


Question B: How does this procedure and deferential standard of review constitute 
a fair and impartial external review of DoD decisions? 

Answer: The NSPS statute authorizes the Department to establish legal standards and 
procedures for a new appeals process. With this in mind, the use of MSPB administrative 
judges goes a long way to ensuring fairness and impartiality in the proposed appeals 
system. While the Department may review initial decisions made by MSPB 
administrative judges, the review is based on very stringent criteria. Even though the 
MSPB is bound by the legal standards which provides Aat NSPS regulations be 
inteipreted in a way that recognizes the critical national security mission of the 
Department, Congress specifically required that the full MSPB may order corrective 
action as it considers appropriate if the Board determines that the Department’s decision 
was arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law; 
obtained without procedures required by law, rule or regulation having been followed or 
unsupported by substantial evidence. These requirements do not conflict with each other. 
Finally, the federal courts retain jurisdiction to review decisions of the Department after 
review by the full MSPB. 
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Question C: Some would argue that DoD could overturn any initial MSPB decision 
it doesn’t like — how would you respond to this criticism? 

Answer: This is simply incorrect. Overturning a decision is based on very strict criteria. 
The Department’s ability to overturn a decision is not unlimited and cannot be based on 
whether or not the Department dislikes the decision. 
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Question #14 


Hypothetical Concerning Anneals Process 

Question A: Would DoD’s authority under § 9901.807(k)(8)(iii)(C) of the 
regulations, which allows DoD to determine that an initial MSPB decision is 
precedential, conflict with the full Board’s authority to issue precedential MSPB 
decisions? 

Answer: No. DoD’s authority to determine that an initial MSPB administrative judge’s 
decision is precedential does not conflict with the full Board’s authority to issue 
precedential MSPB decisions. The full MSPB is a higher reviewing authority that can 
overturn the Department’s decision. 

Question B: Why does DoD need this authority? 

Answer: DoD needs the authority to determine an initial MSPB decision is precedential 
because the Department must establish case law that recognizes the Department’s critical 
national security mission and the specific requirements of 9902. Until the Department 
establishes case law, MSPB case law applies except where it conflicts with NSPS 
regulations. 

Question C: In light of DoD’s authority to amend, clarify, or interpret the NSPS 
regulations through notice and comment rulemaking, is § 9901.807(k)(8)(iii)(C) of 
the proposed regulations really necessary? 

Answer: Yes, it is necessary. The Department was provided authority to establish a new 
appeals process; it is critical that the Department have the ability to establish case law 
that recognizes the Department’s national security mission. This is consistent with the 
MSPB establishing new legal standards through case law under the current appeals 
system. Also, MSPB today does not routinely go through a rigorous process of 
amending, clarifying, or interpreting law throu^ notice and comment rule making. 
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Hearing Date: April 12, 2005 
Committee: House Government Reform Subcommittee 
On the Federal Workforce and Agency Organization 
Member: Chairman Porter 
Witness: Mr. Abell 
Question #15 


Hypothetical Concerning Appeals Process 

Question 15: Why is it necessary to limit MSPB’s authority to mitigate penalties in 
adverse action appeals? 

Answer: The Department bears full accountability for national security, therefore is in 
the best position to determine the most appropriate adverse action for unacceptable 
performance or misconduct. The standard for mitigation under NSPS is consistent with 
Federal Circuit precedent, which holds that the court will normally defer to the judgment 
of the agency as to the appropriate penalty for employee misconduct unless the severity 
appears totally unwarranted. Despite Federal Circuit precedent, the MSPB has not 
applied its mitigation standard as strictly as the court has mandated. The court has had to 
remind the Board not to substitute its judgment for that of agency officials in determining 
the appropriate pienalty in cases. The proposed standard for mitigation is consistent with 
the authority provided in the NSPS statute. However, the Department is currently 
evaluating to what extent this standard may be applied to the full MSPB, which reviews 
Department decisions as opposed to MSPB Administrative Judges which are being used 
in Ae Department’s appeals process. 
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Hearing Date: April 12, 2005 
Committee: House Government Reform Subcommittee 
On the Federal Workforce and Agency Organization 
Member: Chairman Porter 
Witness: Mr.AbeU 
Question #16 


Hypothetical Concerning Appeals Process 

Question 16: Is the “wholly without justification” standard for mitigation of a 
penalty too restrictive? 

Answer: The standard is consistent with Federal Circuit precedent, which holds that the 
court will normally defer to the judgment of the agency as to the appropriate penalty for 
employee misconduct unless the severity appears totally unwarranted. Despite Federal 
Circuit precedent, the MSPB has not applied its mitigation standard as strictly as the 
court has mandated. The court has had to remind the Board not to substitute its judgment 
for that of agency officials in determining the appropriate penalty in such cases. With 
this in mind, the NSPS statute authorizes the Secretary to “establish legal standards and 
procedures for personnel actions, including standards for applicable relief, to be taken on 
the basis of employee misconduct or performance that fails to meet expectations.” This 
proposed standard is consistent with this authority. However, the Department is cunently 
evaluating to what extent this standard may be applied to the full MSPB, which reviews 
Department decisions as opposed to MSPB Administrative Judges which are being used 
in the Department’s appeals process. 
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Hearing Date: April 12, 2005 
Committee: House Government Reform Subcommittee 
On the Federal Workforce and Agency Organization 
Member: Chairman Porter 
Witness: Mr. Abell 
Question #17 


Mandatory Removal Offenses 

Question 17: Will DoD publish a list of mandatory removal offenses in the Federal 
Register? 

Answer: No, however, the Department will identify and publish mandatory removal 
offenses (MROs) through implementing issuances in advance of their application. We 
will ensure that all employees are fully aware of those offenses designated as MROs. 
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Hearing Date: April 12, 2005 
Committee: House Government Reform Subcommittee 
On the Federal Workforce and Agency Organization 
Member: Chairman Porter 
Witness: Mr. AbeU 
Question #18 


Hiring and Workforce Shaping 

Question 18: Will DoD conduct gap analyses of the critical skills and competencies 
needed for DoD’s future workforce so that the hiring and reduction in force 
flexibilities available to DoD are used effectively? 

Answer: The Department uses a variety of tools, including skill gap analyses and 
competency assessments, to determine hiring needs and to anticipate the effect of mission 
changes on workforce requirements. NSPS will provide managers with the human 
resource management flexibilities they need to respond to these changes. 
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“NSPS: The New Department of Defense Civilian Personnel System — 

Reaching Readiness” 

Subcommittee on the Federal Workforce and Agency Organization 
Chairman Jon C. Porter 
Questions for the Record 
April 12, 2005 

Panel 1: David M. Walker, Comptroller General, Government Accountability 

Office 

Regulations versus “Implementing Issuances” 

• In your testimony, you noted the lack of detail in the proposed regulations. The 
proposed regulations for the NSPS allow DOD to address the specific details of the 
system through “implementing issuances.” 

o Which specific subjects of the NSPS regulations should be included in the final 
regulations? 

o Which aspects are appropriate for “implementing issuances.” 

Deputy Secretary of Defense for Management 

• In your testimony you recommend that DOD appoint a Deputy Secretary of Defense 
for Management to guide the transition to the NSPS. In their oral testimony, 

Mr. Abell and Mr. Nesterczuk indicated that it would not be helpful to have a divided 
leadership structure for the transition to the NSPS and that an additional layer of 
leadership would be a hindrance. 

o What is your response to Mr. Abell’s and Mr. Nesterczuk’s concerns? 

o How significant is the risk that the transition to the NSPS could fail if DOD does 
not appoint a Deputy Secretary of Defense for Management? 

o What specific authorities should the Secretary grant to the Deputy Secretary of 
Defense for Management so that the new position can exercise effective 
leadership over the business transformation process? 

o How can DOD ensure that the position of Deputy Secretary of Defense for 
Management does not become just another unnecessary layer of bureaucracy? 

Alignment of Performance and Organizational Goals 

• What specific procedures would you suggest to ensure that individual performance 
expectations align with DOD’s mission and strategic goals? 
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• How could employees participate in this process? 

Employee Involvement 

• You have expressed concerns that the NSPS does not identify a process for 
continuing involvement of employees in the design and implementation of the NSPS. 
The proposed regulations for the DHS human resources system contained provisions 
for a Performance Review Board (PRB). The final regulations for the DHS human 
resource system provide a place for employees to participate in pay decisions through 
the establishment of a Compensation Committee rather than a PRB. The proposed 
regulations for the NSPS do not include specific provisions establishing either a 
Compensation Committee or a Performance Review Board. 

o Would you recommend the creation of a Compensation Committee or a 
Performance Review Board for the NSPS? 

o Would such institutions for internal review of decisions improve the fairness, 
credibility, and transparency of the NSPS? 

Core Competencies 

• One concern you have with the new DHS performance management system is that it 
does not require core competencies to be in writing. Similarly, the proposed 
regulations on NSPS do not provide that core competencies be in writing. 

0 Assuming that you also think the NSPS regulations should require that core 
competencies be issued in writing, do you see the value for not having any 
expectations in writing? 

Pay and Performance 

• The proposed regulations for NSPS provide for the establishment of control points 
within a pay band to limit increases in basic pay. However, in the final regulations 
for DHS, control points were eliminated because DHS and 0PM believed that control 
points are at odds with pay-for-performance. In your written testimony, you indicate 
that control points can be useful. 

o Are control points a necessary part of the NSPS pay-for-performance rules? 
o If so, how do you respond to OPM’s concern? 

Labor-Management Relations 

• Labor-management disputes will be handled by an internal National Security Labor 
Relations Board (NSLRB) whose three members will be appointed by the Secretary 
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of Defense. Some have voiced concerns over the independence of the Board, fearing 

that the members will act from a political position rather than from a neutral one. 

o Would the appointment of members of the NSLRB for a fixed term improve the 
independence of the Board? 

o Other than allowing labor organization participation in the appointment of Board 
members, how could the independence of the Board be enhanced? 

o What value does the internal NSLRB bring to DOD? 

o Will the NSLRB streamline the process or just add another layer of unneeded 
bureaucracy? 


Adverse Actions and Appeals 

• The appeals process that the proposed regulations would establish is rather complex. 
For example, after an MSPB administrative judge issues an initial MSPB decision in 
an adverse action appeal, DOD may reconsider the administrative judge’s decision 
and modify or reverse the initial MSPB decision. § 990L807(k)(8)(iii)(A). Similarly, 
“[wjhere the Department determines that the initial [MSPB] decision has a direct and 
substantial adverse impact on the Department’s national security mission, or is based 
on an erroneous interpretation of law. Govemmentwide rule or regulation, or Ithe 
NSPS regulations!. IDOD mavl issue a final DOD decision modifying or reversing 
that initial decision .” § 9901.807(k)(8)(iii)(B). Further, DOD may decide that the 
initial decision of an MSPB administrative judge should serve as a precedential 
decision. § 990L807(k)(8)(iii)(C). 

o Are the provisions of the proposed regulations that allow DOD to review initial 
MSPB decisions consistent with an independent external appeals process? 

o Do you see any pitfalls with this proposed appeals process? 


Panel 2: Mr. Charles S. Abell, Principal Deputy Under Secretary of 

Defense (Personnel & Readiness); 

George Nesterczuk, Senior Policy Advisor on the Department of 
Defense, U.S. Office of Personnel Management; and 
The Honorable Neil A. G, McPhie, Chairman, U.S. Merit 
Systems Protection Board. 
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Mr. Abell : 

Leadership 

• Now that Secretary England has been nominated as the Deputy Defense Secretary, 
what steps are you taking to reorganize leadership, responsibility, and accountability 
over the design and implementation of the NSPS? 

Alignment Performance and Organizational Goals 

• Exactly how will DOD ensure that individual performance expectations align with 
DOD’s overall mission and strategic goals? 

• How will employees participate in this process? 

Pay and Performance 

• The proposed regulations for NSPS provide for the establishment of control points 
within a pay band to limit increases in basic pay. However, in the final regulations 
for DHS, control points were eliminated because DHS and 0PM believed that control 
points are at odds with pay-for-performance. 

o How do you reconcile pay-for-performance and the concept of control points? 

• The proposed regulations do not fully explain how employees will receive 
performance pay adjustments. 

o Could you provide more information about how employees will receive 
adjustments to their pay based on acceptable performance? 

o How will DOD ensure that supervisors are accountable for exercising their 
responsibilities under NSPS? 

o What training will employees and managers receive prior to NSPS 
implementation? Please be specific. 

Core Competencies 

• GAO has stated that one concern it has with the new DHS performance management 
system is that it does not require core competencies to be in writing. Similarly, the 
proposed regulations on NSPS do not provide that core competencies be in writing. 

o Will core competencies be provided to employees in writing? 

o Would providing minimal written core competencies to employees significantly 
impede DOD’s flexibility with regard to performance management? 
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Safeguards 

• In his testimony, Mr. Walker stated that he is concerned that the proposed regulations 
do not contain sufficient detail regarding adequate safeguards to help ensure fairness 
and guard against abuse. 

o Will the final regulations for the NSPS provide additional safeguards to help 
ensure fairness and guard against abuse? 

o If not, please explain in detail why DOD feels that such safeguards are not 
appropriate. 

o What predecisional internal safeguards will be incorporated into the performance 
management process to help achieve consistency, equity, and ensure 
nondiscrimination and nonpoliticization? 

o Will the final regulations require DOD to publish overall results of performance 
management and individual pay decision so that there is reasonable transparency 
and appropriate accountability? 

o Will the final regulations require DOD to periodically conduct and report on 
internal assessments and employee surveys relating to the NSPS performance 
management system? 

• One of GAO’s concerns is that the NSPS does not identify a process for continuing 
involvement of employees in the design and implementation of the NSPS. The final 
regulations for the new DHS personnel regulations provide a place for employees to 
participate in pay decisions through the establishment of a Compensation Committee. 
The proposed regulations for DOD do not include specific provisions establishing 
either a Compensation Committee or a Performance Review Board. 

o Are you considering the establishment of a Compensation Committee or a 
Performance Review Board? 

o What are your plans for including employees in the planning, development, and 
implementation of the NSPS? 

o What are your plans for a comprehensive communications strategy to provide 
continuing meaningful two-way communication between DOD and employees? 

Labor-Management Relations 

• Labor organizations also have expressed reservations regarding the independence of 
the National Security Labor Relations Board (NSLRB) because the Secretary of 
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Defense appoints the members of the NSLRB. Under the proposed regulations, DOD 
labor organizations have no role in the appointment process. 

o Since the Secretary of Defense appoints all of the members of the NSLRB 
without the participation of labor organizations, how will the NSLRB be able to 
maintain its independence? 

o Why should employees be confident that the NSLRB will be fair and impartial? 

• Please explain why DOD needs to limit collective bargaining in NSPS. 

• The proposed regulations do not allow DOD management to bargain over certain 
operational DOD decisions. For example, management cannot bargain over the 
assignment of employees or the technology, method, and means of performing work. 
However, management will bargain over appropriate arrangements for employees 
adversely affected by an operational decision, provided that the effects of the decision 
are “ foreseeable , substantial, and significant in terms of both impact and duration . . . .” 

o Why does an adverse effect have to be foreseeable for management to bargain 
over corrective action? 

o If an adverse effect on a group of employees is entirely unforeseeable, would 
management be unable to bargain over corrective action? 

o How long would an adverse effect have to last for it to be of sufficient duration? 

Adverse Actions and Appeals 

• After an MSPB administrative judge issues an initial MSPB decision in an adverse 
action appeal, DOD may reconsider the administrative judge’s decision and modify or 
reverse the initial MSPB decision. § 9901.807(k)(8)(iiiXA). Similarly, “[wjhere the 
Department determines that the initial [MSPB] decision has a direct and substantial 
adverse impact on the Department’s national security mission, or is based on an 
erroneous interpretation of law. Govemmentwide rule or regulation, or fthe NSPS 
regulations!. IPOD may] issue a final POP decision modifying or reversing that 
initial decision .” § 9901 ,807(k)(8)(iii)(B). Further, DOD may decide that the initial 
decision of an MSPB administrative judge should serve as a precedential decision. 

§ 9901.807(k)(8)(iii)(C). 

o Why should DOD have the power to modify or reverse a decision of an 
administrative judge? 

o What procedures and standard of review would DOD use to reconsider an 
administrative judge’s decision? 
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• Hypothetical Concerning Appeals Process 

o Under 5 C.F.R. § 9901 .807(k)(8)(iii), if an MSPB administrative judge issues an 
initial decision against DOD, DOD can file a “request for review” and then 
reconsider the initial decision of the administrative judge. Under 
§9901.807(k)(8)(iii)(B), DOD can then decide that the initial decision “is based 
on an erroneous interpretation of law, Govemmentwide rule or regulation, or this 
part ” and modify or reverse the administrative judge’s decision. If the employee 
then files a petition for review to the full MSPB, the Board would, under 
§9901 .107, have to accord DOD’s interpretation of the regulations “great 
deference.” 

o Is my reading of this correct? 

o How does this procedure and deferential standard of review constitute a fair and 
impartial external review of DOD decisions? 

o Some would argue that DOD could overturn any initial MSPB decision it doesn’t 
like — how would you respond to this criticism? 

• Would DOD’s authority under § 9701 .807(k)(8)(iii)(C) of the regulations, which 
allows DOD to determine that an initial MSPB decision is precedential, conflict with 
the full Board’s authority to issue precedential MSPB decisions? 

o Why does DOD need this authority? 

o In light of DOD’s authority to amend, clarify, or interpret the NSPS regulations 
through notice and comment rulemaking, is § 9701 .807(k)(8)(iii)(C) of the 
proposed regulations really necessary? 

• Why is it necessary to limit MSPB’s authority to mitigate penalties in adverse action 
appeals? 

• Is the “wholly without justification” standard for mitigation of a penalty too 
restrictive? 

Mandatory Removal Offenses 

• Will DOD publish a list of mandatory removal offenses in the Federal Register'! 

Hiring and Workforce Shaping 

• Will DOD conduct gap analyses of the critical skills and competencies needed for 
DOD’s future workforce so that the hiring and reduction-in-force flexibilities 
available to DOD are used effectively? 
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Mr. Nesterczuk : 

Pay and Performance 

• The proposed regulations for NSPS provide for the establishment of control points 
within a pay band to limit increases in basic pay. However, in the final regulations 
for DHS, control points were eliminated because DHS and 0PM believed that control 
points are at odds with a pay for performance system. 

o How do you reconcile pay-for-performance and the concept of control points? 

• The proposed regulations do not fully explain how employees will receive 
performance pay adjustments. 

o Could you provide more information about how employees will receive 
adjustments to their pay based on acceptable performance? 

o How will supervisors be accountable for exercising their responsibilities under 
NSPS? 

o What training will employees and managers receive prior to NSPS 
implementation? Please be specific. 

Core Competencies 

• GAO has stated that one concern it has with the new DHS performance management 
system is that it does not require core competencies to be in writing. Similarly, the 
proposed regulations on NSPS do not require that core competencies be in writing, 

o Will the final regulations require that core competencies be provided to 
employees in writing? 

o Would providing minimal written core competencies to employees significantly 
impede DOD’s flexibility with regard to performance management? 

Safeguards 

• In his testimony, Mr. Walker stated that he is concerned that the proposed regulations 
do not contain sufficient detail regarding adequate safeguards to help ensure fairness 
and guard against abuse. 

o Will the final regulations for the NSPS provide additional safeguards to help 
ensure fairness and guard against abuse? 
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o If not, please explain in detail why OPM feels that such safeguards are not 
appropriate. 

o What predecisional internal safeguards will be incorporated into the performance 
management process in the regulations to help achieve consistency, equity, and 
ensure nondiscrimination and nonpoliticization? 

o Will the final regulations require DOD to publish overall results of performance 
management and individual pay decision so that there is reasonable transparency 
and appropriate accountability? 

o Will the final regulations require DOD to periodically conduct and report on 
internal assessments and employee surveys relating to the NSPS performance 
management system? 

• One of GAO’s concerns is that the NSPS does not identify a process for continuing 
involvement of employees in the design and implementation of the NSPS. The final 
regulations for the new DHS personnel regulations provide a place for employees to 
participate in pay decisions through the establishment of a Compensation Committee. 
The proposed regulations for DOD do not include specific provisions establishing 
either a Compensation Committee or a Performance Review Board. 

o Are you considering the establishment of a Compensation Committee or a 
Performance Review Board? 

o What mechanisms will ensure that employees are included in the planning, 
development, and implementation of the NSPS? 

Labor-Management Relations 

• Labor organizations also have expressed reservations regarding the independence of 
the National Security Labor Relations Board (NSLRB) because the Secretary of 
Defense appoints the members of the NSLRB. Under the proposed regulations, DOD 
labor organizations have no role in the appointment process. 

o Since the Secretary of Defense appoints all of the members of the NSLRB 
without the participation of labor organizations, how will the NSLRB be able to 
maintain its independence? 

o Why should employees be confident that the NSLRB will be fair and impartial? 
o What value does the internal NSLRB bring to DOD? 

o Will it streamline the process or just add another layer of unneeded bureaucracy? 
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• The proposed regulations do not allow DOD management to bargain over certain 
operational DOD decisions. For example, management cannot bargain over the 
assignment of employees or the technology, method, and means of performing work. 
However, management will bargain over appropriate arrangements for employees 
adversely affected by an operational decision, provided that the effects of the decision 
are “ foreseeable , substantial, and significant in terms of both impact and duration . ...” 

o Why does an adverse effect have to be foreseeable for management to bargain 
over corrective action? 

o If an adverse effect on a group of employees is entirely unforeseeable, would 
management be unable to bargain over corrective action? 

o How long would an adverse effect have to last for it to be of sufficient duration? 

Adverse Actions and Appeals 

• After an MSPB administrative judge issues an initial MSPB decision in an adverse 
action appeal, DOD may reconsider the administrative judge’s decision and modify or 
reverse the initial MSPB decision. § 9901.807(k)(8)(iii)(A). Similarly, “[wjhere the 
Department determines that the initial [MSPB] decision has a direct and substantial 
adverse impact on the Department’s national security mission, or is based on an 
erroneous interpretation of law. Govemmentwide rule or regulation, or [the NSPS 
regulations!. IPOD mavl issue a final DOD decision modifying or reversing that 
initial decision .” § 990 1 .807(k)(8)(iii)(B). Further, DOD may decide that the initial 
decision of an MSPB administrative judge should serve as a precedential decision. 
§9901.807(k)(8)(iii)(C). 

o Why should DOD have the power to modify or reverse a decision of an 
administrative j udge? 

o What procedures and standard of review would DOD use to reconsider an 
administrative judge’s decision? 

• Hypothetical Concerning Appeals Process 

o Under 5 C.F.R. § 9901.807(k){8)(iii), if an MSPB administrative judge issues an 
initial decision against DOD, DOD can file a “request for review” and then 
reconsider the initial decision of the administrative judge. Under 
§9901.807(k)(8)(iii)(B), DOD can then decide that the initial decision “is based 
on an erroneous interpretation of law, Govemmentwide rule or regulation, or this 
part ” and modify or reverse the administrative judge’s decision. If the employee 
then files a petition for review to the full MSPB, the Board would, under 
§9901.107, have to accord DOD’s interpretation of the regulations “great 
deference.” 
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o Is my reading of this correct? 

o How does this procedure and standard of review constitute a fair and impartial 
external review of DOD decisions? 

o Some would argue that DOD could overturn any initial MSPB decision it doesn’t 
like — how would you respond to this criticism? 

• Would DOD’s authority under § 9701 .807(k)(8)(iii)(C) of the regulations, which 
allows DOD to determine that an initial MSPB decision is precedential, conflict with 
the full Board’s authority to issue precedential MSPB decisions? 

o Why does DOD need this authority? 

o In light of DOD’s authority to amend, clarify, or interpret the NSPS regulations 
through notice and comment rulemaking, is § 9701 .807(k)(8)(iii)(C) of the 
proposed regulations really necessary? 

• Why is it necessary to limit MSPB’s authority to mitigate penalties in adverse action 
appeals? 

• Is the “wholly without justification” standard for mitigation of a penalty too 
restrictive? 


Chairman McPhie : 

Adverse Actions and Appeals 

• After an MSPB administrative judge issues an initial MSPB decision in an adverse 
action appeal, DOD may reconsider the administrative judge’s decision and modify or 
reverse the initial MSPB decision. § 9901.807(k)(8)(iii)(A). Similarly, “[wjhere the 
Department determines that the initial [MSPB] decision has a direct and substantial 
adverse impact on the Department’s national security mission, or is based on an 
erroneous interpretation of law. Govemmentwide rule or regulation, or [the NSPS 
regulations!, IPOD mavl issue a final DOD decision modifying or reversing that 
initial decision .” § 9901.807(k)(8)(iii)(B). Further, DOD may decide that the initial 
decision of an MSPB administrative judge should serve as a precedential decision. 

§ 9901.807(k)(8)(iii)(C). 

o Is my understanding correct? 

o Doesn’t the procedure set out above give DOD an unusual amount of influence in 
the appeal process? 

o Does DOD have too much control over the appeal process at the Board? 


11 





204 


o Are you reconsidering these provisions? 

• Hypothetical Concerning Appeals Process 

o Under 5 C.F.R. § 9901.807(k)(8)(iii), if an MSPB administrative judge issues an 
initial decision against DOD, DOD can file a “request for review” and then 
reconsider the initial decision of the administrative Judge. Under 
§9901 .807(k)(8)(iii)(B), DOD can then decide that the initial decision “is based 
on an erroneous interpretation of law, Govemmentwide rule or regulation, or this 
part ” and modify or reverse the administrative judge’s decision. If the employee 
then files a petition for review to the full MSPB, the Board would, under 
§9901.107, have to accord DOD’s interpretation of the regulations “great 
deference.” 

o Is my reading of this correct? 

o In your opinion, does this procedure and deferential standard of review ensure a 
fair and impartial external review of DOD decisions? 

• Under the proposed regulations, does DOD’s authority to determine that an initial 

MSPB decision is precedential conflict with the full Board’s authority to issue 

precedential MSPB decisions? 

o Should MSPB retain this authority? 

o Could DOD accomplish the same purpose through amendments to the NSPS 
regulations? 


Panel 3: Karen Heiser, Organizational Development Program Manager, 

Federal Managers Association, John Gage, National President, 
American Federation of Government Employees and; Ron Ault, 
President, Metal Trades Department. 

Mr. Gage : 

Labor-Relations Board 

• You have been critical of the three-member National Security Labor Relations Board 
because all members are to be appointed by the Secretary of Defense, which you 
believe will lead to unfair favoritism toward agency management. 

o If labor organizations were allowed to nominate individuals to the NSLRB, how 
would that improve the impartiality of the NSLRB? 
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Collective Bargaining 

• The final regulations provide DOD with the authority to make “operational” decisions 
without engaging in collective bargaining. 

o How would collective bargaining over operational matters help DOD to perform 
its mission? 

Adverse Actions and Appeals 

• Under the new appeals system, MSPB will not be able to mitigate (reduce) a 
performance-based adverse unless the action taken by the manager against an 
employee is deemed ‘wholly unjustified.’ It is my understanding that MSPB had no 
power to mitigate penalties in such cases before, although it did have that power in 
conduct-based cases. 

o In your opinion, would you rather have this new high standard, which allows 
MSPB mitigation for performance-based adverse actions, or the previous rules in 
which no mitigation was allowed? 


• Currently, General Schedule employees are paid according to a Congressionally 
mandated one-size-fits all pay increase at the beginning of every January. The new 
plan at DOD would allow for much more targeted increases for employees in jobs 
var)dng by locality and type. 

o Do you think it is at least theoretically possible that, if designed and executed 
well, employees could be better off under the new pay system? 


Mr. Ault : 

• You have been critical of the three-member National Security Labor Relations Board 
because all members are to be appointed by the Secretary of Defense, which you 
believe will lead to unfair favoritism toward agency management. 

o If labor organizations were allowed to nominate individuals to the NSLRB, how 
would that improve the impartiality of the NSLRB? 

Collective Bargaining 

• The final regulations provide DOD with the authority to make “operational” decisions 
without engaging in collective bargaining. 
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o How would collective bargaining over operational matters help DOD to perform 
its mission? 

Adverse Actions and Appeals 

• Under the new appeals system, MSPB will not be able to mitigate (reduce) a 
performance-based adverse unless the action taken by the manager against an 
employee is deemed ‘wholly unjustified.’ It is my understanding that MSPB had no 
power to mitigate penalties in such cases before, although it did have that power in 
conduct-based cases. 

o In your opinion, would you rather have this new high standard, which allows 
MSPB mitigation for performance-based adverse actions, or the previous rules in 
which no mitigation was allowed? 

Pay 

• Currently, General Schedule employees are paid according to a Congressionally 
mandated one-size-fits all pay increase at the beginning of every January. The new 
plan at DOD would allow for much more targeted increases for employees in jobs 
varying by locality and type. 

o Do you think it is at least theoretically possible that, if designed and executed 
well, employees could be better off under the new pay system? 


Ms. Heiser : 

Role of Managers 

• What is your overall impression of the new personnel system in regards to the 
increasingly important role of managers at DOD? 

o What are your specific concerns? 

Performance Evaluations 

• Employee groups and others have characterized Federal managers as lacking the 
necessary skills and training to implement a performance management system in 
which employees are evaluated fairly. 

o What kind of training will managers most need to be successful under the new 
system? 

o Do you believe that adequate funding will be available to conduct the necessary 
training for managers in the new system? 
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o If not, how do you propose this be accomplished? 
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“NSPS: The New Department of Defense Civilian Personnel System — 
Reaching Readiness” 

Subcommittee on the Federal Workforce and Agency Organization 
Chairman Jon C. Porter 
Questions for the Record April 12, 2005 


Responses to Post-Hearing Questions 
Submitted by 

Neil A. G. McPhie, Chairman 
U. S. Merit Systems Protection Board 


Question No. 1 - Adverse Actions and Appeals 

After an MSPB administrative judge issues an initial MSPB decision in an adverse action appeal, 
DOD may reconsider the administrative judge’s decision and modify or reverse the initial MSPB 
decision. § 9901.807(l()(8)(iii)(A). Similarly, “[wjhere the Department determines that the initial 
[MSPB] decision has a direct and substantial adverse impact on the Department’s national 
security mission, or is based on an erroneous interpretation of law. Government-wide rule or 
regulation, or Ithe NSPS regulations!. IPOD mavl issue a final DOD decision modifying or 
reversing that initial decision .” § 9901.807(k)(8)(iii)(B). Further, DOD may decide that the 
initial decision of an MSPB administrative judge should serve as a precedential decision. 

§ 9901.807(k)(8)(iii)(C). 

Question la: Is my understanding correct? 

Response; Yes. 

Question lb: Doesn’t the procedure set out above give DoD an unusual amount of influence in 
the appeal process? 

Response: On its face, the provisions quoted give DoD significant and unprecedented 

latitude over initial MSPB decisions. However, by statute, DoD has been granted broad 
authority to establish an employee appeals system that accommodates its unique agency mission 
and provides due process to covered employees. The Board’s role is not to design the appeals 
process, but to ensure through consultation, the DoD’s employee appeals system affords due 
process. 


Question Ic: Does DOD have too much control over the appeal process at the Board? 

Response: See response to lb. When an initial MSPB/DoD decision is before the 

Board on a petition for review, DoD has no control over the Board’s decision. 

Question Id: Are you reconsidering these provisions? 

Response: The Board has no statutory authority to draft or to reconsider the 

provisions of the regulations establishing the DoD National Security Personnel System. 
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Question 2. Hypothetical Concerning Appeals Process 

Under 5 C.F.R. § 9901,807(k)(8)(iii), if an MSPB administrative judge issues an initial decision 
against DoD, DoD can file a “request for review” and then reconsider the initial decision of the 
administrative judge. Under § 9901 .807(k)(8Xiii)(B), DoD can then decide that the initial 
decision “is based on an erroneous interpretation of law, Govemmentwide rule or regulation, or 
this part ” and modify or reverse the administrative judge’s decision. If the employee then files a 
petition for review to the full MSPB, the Board would, under § 9901.107, have to accord DoD’s 
interpretation of the regulations “great deference.” 

Question 2a: Is my reading of this correct? 

Response: While this is the language of the regulations, I respectftilly decline to issue 

an opinion regarding the interpretation of these regulations until specific issues are brought 
before the Board for adjudication. 

Question 2b: In your opinion, does this procedure and deferential standard of review 

ensure a fair and impartial external review of DOD decisions? 

Response: I believe that DoD has developed an appeals process which can provide 

fair and impartial decisions. However, to the extent that the process is perceived as unfair, 
the process may fail. MSPB’s involvement is critical to ensuring the credibility of the 
process. The Board already has a distinguished record of issuing well reasoned, objective 
decisions. I believe that Board administrative judges and the full Board on appeal will 
continue to render such decisions. Nevertheless, it is worth noting that to the extent litigants 
perceive that Board decisions are unduly influenced by either party, the process as a whole 
will lose credibility. It is way too early to make predictions of unfairness, however, when the 
first case under the proposed system has not even been filed. 

Question No. 3a Under the proposed regulations, does DOD’s authority to determine that 
an initial MSPB decision is precedential conflict with the full Board’s authority to issue 
precedential MSPB decisions? 

Response: No, I do not anticipate a conflict between the Board’s authority and DoD’s 

authority to render precedential decisions. As a reviewing authority, the 3-member Board is not 
bound by the decisions of lower level adjudicators, even those initial decisions determined to be 
“precedential” by the DoD. It is my view that the full Board retains the authority to overrule 
such decisions, where warranted. See 5 U.S.C. § 9902(h)(5) (the Board may modify a final DoD 
decision if it determines that the decision was “(A) arbitrary, capricious, an abuse of discretion, 
or otherwise not in accordance with law; (B) obtained without procedures required by law, rule, 
or regulation having been followed; or (C) unsupported by substantial evidence.”). 


Question No. 3b Should MSPB retain this authority? 

Response; See my response to Question 3a. I do not believe that the full Board has 
lost its authority to issue precedential decisions. 

Neil A. G. MePhie, Chairman 

U. S, Merit Systems Protection Board 

May 27, 2005 
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Question 3c: Could DoD accomplish the same purpose through amendments to the NSPS 
regulations? 

Response; I do not think that it would be appropriate for me to speculate as to the 
objectives of DoD officials. 1 therefore defer a response to this question to DoD officials. 


Neil A. G. McPhie, Chairman 

U. S. Merit Systems Protection Board 

May 27, 2005 
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Nevada Sues NRC Over Yucca License 

state claims federal agency has prejudged licensing process for 
nuclear waste facility 

Glenn Hess 

Nevada has filed a lawsuit against the Nuclear Regulatory Commission (NRC) that accuses the agency of 
prejudging the outcome of the Department of Energy's upcoming application for a license to open a nuclear 
waste disposal facility at Yucca Mountain, in Nevada, 

The suit, filed in the U.S. Court of Appeals for the District of Columbia Circuit, charges that NRC unlawfully 
rejected the state’s March 1 petition challenging the so-called waste confidence rule. The regulation allows 
NRC to continue licensing new nuclear power plants and waste storage facilities with the expectation that a 
geologic repository for the disposal of nuclear waste will be available by 2025. 

NRC's 1990 rule was based on its determination that if Yucca Mountain were to fail to receive a license by t 
projected date of 2000, there would still be sufficient time — 25 years — to locate, license, and construct an 
alternative repository. “The only way NRC can meet its requirement that a repository will be available by 
2025 Is to presume it will give Yucca a license,” Nevada Attorney General Brian Sandoval says. “For an 
ostensibly impartial regulator to make that prejudgment is simply unlawful.” 

An NCR spokesman says the commission is committed to a fair and comprehensive review of DOE'S licens 
application, which the department plans to file in March. 

Chemical & Engineering News 
ISSN 0009-2347 
Copyright © 2005 
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Response of Ronald E. Ault, President 
Metal Trades Department, AFL-CIO 
To Subcommittee on the Federal Workforce and Agency Organization 
Jon C. Porter, Chairman 
Questions for the Record 

• In response to NSLRB question of faimess\ impartiality of a Board appointed by 
the DOD Secretary. . . Mr. Chairman, I don’t think theories of fairness and 
impartiality bear out the experiences of federal employees in the DOD, today. I 
don’t believe and appointed Board could be designed in such as way as to be fair 
and impartial. That is why we have proposed to DOD/OPM to have a specially 
qualified panel of independent arbitrators in lieu of a “NSLRB.” This proposal 
would be less expensive than setting up permanent DOD paid positions, offices, 
staff, etc. of the DOD dominated NSLRB and much more responsive. 

• In response to the question of elimination of bargaining obligations over 
operational matters... Mr. Chairman, as defined by DOD, any work performed by 
any DOD employee including cleaning toilets or cutting grass is “performing 
DOD’s mission.” Therefore such mundane things as fair distribution of overtime 
work among a work gang of 50 qualified plumbers working at Navy Base 
Housing would no longer be subject to bargaining. Any supervisor could reward 
or punish any employee with overtime assignments without having to justify such 
unfair action in a negotiated employee grievance review process. If the definition 
of DOD’s mission that excluded bargaining was defined as work that directly 
affects DOD’s National Security mission that would be a different matter. But 
that is not the case, at all. Collective bargaining over employees’ working 
conditions and DOD employees having a voice in conditions of employment that 
affect them and the quality of their work life enhances employee morale and 
improves productivity without sacrificing any aspect of efficiency of DOD 
performing its mission. 

• Response to question regarding Adverse Actions and Appeals of MSPB . . . Mr. 
Chairman, in my experience of more than thirty years as a labor representative 
representing federal employees, the employer wins almost every MSPB case 
anyway. I would never advise any employee to use MSPB if there were any other 
appeals process available to him or her. Under the new standard the only 
difference is the employer would win every case. 

• Response to question in regard to GS pay under NSPS- Mr. Chairman, in a perfect 
world it is possible to design and execute such a system in such a manner that 
would improve the present GS pay system. However, as explained to us by 
DOD/OPM the NSPS “pay for performance” is to be “budget neutral” meaning 
that in order to pay some higher annual percentages, there will be losers who will 
not receive a pay increase under the proposed system. As is proposed, without a 
meaningful, enforceable system of checks and balances, the new pay system is a 
disaster and will be a magnet for “due process” lawsuits, EEOC complaints and 
morale destroying unfairness. 
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Thank you, Mr. Chairman, for the opportunity to answer these questions. 
Respectfully submitted, 

Ronald E. Ault, 

President 

Metal Trades Department, AFL-CIO 
In behalf of the United DOD Workers Coalition 
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Response to Questions by Heis^ to the SHbcommittee on Federal Workforce and Agency Organization - 5/27/05 


Q: What is your overall impression of the new personnel system in regards to the increasingly 
important role of managers at DOD? 


A: Managers duties and responsibilities to link employees’ pay to their expectations, performance, and 
appraisal increases considerably under the proposed regulations for the Department of Defense (DOD) 
National Security Personnel System (NSPS). Where as before, managers and supervisors conducted 
performance reviews that affected impacted bonuses and promotions for employees, an employee’s pay 
raise is no longer the matter for a congressional appropriation, but based on the available pool of money 
in a pay-for-performance fund and the rating an employee receives from their manager or supervisor. 
While managers have been charged with oversight and review of employees in the past, they are clearly 
being given more direct authorities under the new regulations. 

To this end, it is important that both managers and employees are given the proper training to properly 
communicate the expectations of the duties and responsibilities of an employee, conduct accurate 
performance appraisals, and rate employees objectively on their performance as it relates to those 
expectations. Managers and supervisors are up to the challenge of the added responsibilities and ready 
to dispel the myths and concerns about their ability to do so. No doubt it will take some adjustment on 
the part of both the employee and manager in his or her changing roles. However, it is important as we 
move forward to maintain management and employee protections to ensure that as bumps in the road 
arise, neither manager nor employee will find themselves stuck in a position of unjust retaliation. 


Q; What are your specific concerns? 

A: Our dominant concern with the new system is that the strained budget cuts - impressed upon by the 
soaring deficits ~ will force the new system to be underfunded in both the necessary implementation of 
training and rewards for performance. For training, a manager or supervisor cannot effectively assign 
duties to an employee, track, review and rate performance, and then designate compensation for that 
employee without proper training. As a corollary, if there is not a proper training system in place and 
budgets that fence funds for adequate training, the system is doomed to failure from the start. The better 
we equip managers to supervise their workforce, the more likely we are to ensure the accountability of 
the new system - and the stronger the likelihood that managers will be able to carry out their non- 
supervisory responsibilities in support of the Department’s mission. 

Funding for the new system is also critical. Training must be prioritized in budgets and appropriations. 
Managers cannot reward their employees properly for high performance if the funds are not there to do 
so. Further, if employees are not confident that their performance will be properly rewarded, their work 
product will suffer and the critical mission at the DOD will suffer as well. It is essential that in the roll 
out of the new system these two pieces of training and funding are properly addressed. 

Another critical attribute for the new system lies in its transparency and communication value. The 
manager or supervisor must be given ample opportunity to set measurable standards with their 
employees that detail the result upon achievement. Time must be provided for one-on-one discussions 
throughout the year -- perhaps quarterly - to assess progress toward meeting those goals. I see no way 
1641 Prince street* Alexandria VA 22314-2818 » Tel: (703) 683-8700 » Fax; (703)583-8707 2 
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Response to Questions by Heiser to (he Subcommittee on Federal Workforce and Agency Organization - 5/27/05 


this can be accomplished other than witten assessments of the meetings being held to highlight both the 
occurrence of such a meeting and its discussion content. 

Employee groups and others have characterized Federal Managers as lacking the necessary skills 
and training to implement a performance management system in which employees are evaluated 
fairly. 

Q; What kind of training will managers need to be successful under the new system? 

A: There are two primary areas in which we see the need for Performance Management training. 
Operations training is required in order for managers to understand the nuts and bolts of the new system 
- their responsibilities and authorities; and the rights and responsibilities of their employees and their 
supervisors. 

Of equal or more importance is the training required to enable managers at all levels to understand how 
to translate organizational goals into performance standards. The process begins with an organization 
understanding its goals and objectives and making them clear to members of the organization. Goals 
and objectives are transmitted down through the organization, translated into executable plans, then to 
the performance elements and standards of employees on the ground floor. Theoretically, since 
organizational goals are the result of a desire to meet customer requirements, this is how performance 
management directly links employee success to organizational success. 

Q; Do you believe that adequate funding will be available to conduct the necessary training for 
managers in the new system? 

A: With the soaring budget deficits and a proposed overall reduction in discretionary spending, we are 
not confident that the system will be adequately funded. At a hearing in the Senate Governmental 
Affairs Subcommittee on the Oversight of Government Management, the Federal Workforce and the 
District of Columbia, DOD officials were asked repeatedly how much money is budgeted and spent on 
training. This was a figure they could not pin down. There currently is not enough funding for training 
to meet the current needs of managers and employees. This does not strike much confidence in our 
minds that the Department will elevate the funding for training to the level necessary to ensure its 
success. 

Q; If not, how do you propose this be accomplished? 

A: We, at FMA, continue to advocate for line item budgeting for training as well as a training officer 
position that will oversee the Department’s budget and training programs. We fiirther recommend for 
the money allocated to the training officials department be frozen so that they will be able to properly 
plan for the coming year what training programs they can fond for their managers and employees. 
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